THE RIGHT TO COUNSEL IN
ARMSTRONG COUNTY & POTTER COUNTY. TEXAS

VALUATION OF ADULT TRIAL LEVEL
NDIGENT DEFENSE REPRESENTATION

NOVEMBER 209

SIXTH
AMENDMENT
CENTER

-



The Right to Counsel in Armstrong County and Potter County, Texas:
Evaluation of Adult Trial Level Indigent Defense Representation
Copyright © 2019 by the Sixth Amendment Center.

All rights reserved.

Publication Number: 2019.004

SIXTH AMENDMENT CENTER
PO Box 15556

Boston, MA 02215
www.sixthamendment.org

Prepared by

The Sixth Amendment Center is a non-partisan, non-profit organization
providing technical assistance and evaluation services to policymakers

and criminal justice stakeholders. Its services focus on the constitutional
requirement to provide effective assistance of counsel at all critical stages of a
case to the indigent accused facing the potential loss of liberty in a criminal or
delinquency proceeding.

Prepared for

Armstrong County and Potter County commissioned this report. The U.S.
Department of Justice funded the work through the Bureau of Justice
Assistance, FY 17 National Initiatives Adjudication: Training and Technical
Assistance to Support Protection of Constitutional Rights Under the Sixth
Amendment (DOJ Office of Justice Programs Grant Award # 2017-YA-
BX-K003.) The Defender Initiative of the Seattle University School of Law
administers the U.S. Department of Justice grant. The Defender Initiative is
part of the Fred T. Korematsu Center for Law and Equality, whose mission is to
advance justice and equality through a unified vision that combines research,
advocacy, and education.

The report solely reflects the opinions of the authors and does not necessarily
reflect the views of Armstrong County, Potter County, or the U.S. Department
of Justice, Bureau of Justice Assistance.



FAECUTIVE SUMMARY

The U.S. Supreme Court held in Gideon v. Wainwright that providing and protecting
the Sixth Amendment right to effective assistance of counsel for the indigent accused
in state courts is a constitutional obligation of the states — not local governments —
under the due process clause of the Fourteenth Amendment. Every state in the nation
must therefore have a system for providing an attorney to represent each indigent
defendant who is charged with a crime and facing the possible loss of their liberty.
Texas state law requires the county in which a criminal prosecution is instituted to
pay the cost of appointed counsel and all reasonable and necessary expenses of the
defense at both trial and appeal. State law also requires the trial court judges who have
jurisdiction over criminal cases in each county to adopt a local plan to provide and
oversee attorneys to represent indigent defendants. If a state chooses to delegate its
right to counsel responsibilities to its counties and judges, the state must guarantee not
only that those local governments and local officials are capable of providing effective
representation but also that they are in fact doing so.

The state legislature enacted the Texas Fair Defense Act in 2002, creating what

is today the Texas Indigent Defense Commission (TIDC). TIDC disseminates
limited state funding through grants to counties, but TIDC does not provide direct
representation to indigent defendants and it does not have the power to force counties
or judges to comply with any law, rule, standard, or policy relating to the provision
of indigent defense services. Even if TIDC did have the authority to enforce the State
of Texas’ Sixth and Fourteenth Amendment right to counsel obligations, TIDC has
extremely limited ability to do so. TIDC operates with just 11 full-time equivalent
employees who are responsible for ensuring that each and every person facing the
potential loss of liberty has an effective lawyer at every critical stage of a criminal
prosecution in each of Texas’ well over 900 trial courts spread across 254 counties.

In the absence of state oversight, this report explains right to counsel services as
provided to adults at the trial level in Armstrong County and Potter County (Amarillo).
The Sixth Amendment Center (6AC), a non-partisan, non-profit organization providing
technical assistance and evaluation services to policymakers and criminal justice
stakeholders, conducted this assessment under a grant of the U.S. Department of
Justice, Bureau of Justice Assistance, as detailed in the chapter 1 introduction (pages
5-22). The State of Texas’ responsibilities to indigent defendants and the manner

in which it has delegated those responsibilities to counties and trial court judges

are explained in chapter 2 (pages 23-51). Texas’ inability to make informed policy
decisions because of a dearth of relevant data is discussed in chapter 3 (pages 52-67).
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The balance of the report consists of the assessment, findings, and recommendations.
chapter 4 (pages 68-80) describes the unique challenges faced by rural Armstrong
County in providing lawyers to the indigent accused. Chapter 5 explains the system
established by the judges of Armstrong and Potter counties to select, train, and
supervise the private attorneys who are appointed to represent indigent defendants in
criminal cases (pages 81-98).

The 6AC finds that a significant number of indigent defendants who face the possibility
of incarceration in Armstrong County and Potter County are denied the right to counsel
at critical stages of criminal cases. As explained in chapter 6 (pages 99-124), this
unconstitutional practice is particularly egregious in Potter County misdemeanors,
where sheriff’s office personnel, county attorney’s office personnel, and county court
at law judges exert direct, overt pressure on indigent defendants to forego exercise of
their constitutional right to counsel. More than 74% of all misdemeanor defendants in
Potter County are estimated to be pro se (not having a lawyer).

Misdemeanors matter. For most people, our nation’s misdemeanor courts are the place
of initial contact with our criminal justice systems. Much of a citizenry’s confidence
in the courts as a whole — their faith in the state’s ability to dispense justice fairly and
effectively — is framed through these initial encounters. Although a misdemeanor
conviction carries less incarceration time than a felony, the collateral consequences
can be just as severe. Going to jail for even a few days may result in a person losing
professional licenses, being excluded from public housing and student loan eligibility,
or even being deported. A misdemeanor conviction and jail term may contribute to the
break-up of the family, the loss of a job, or other consequences that may increase the
need for both government-sponsored social services and future court hearings (e.g.,
matters involving parental rights) at taxpayers’ expense.

The actual denial of counsel is not the only systemic deficiency identified during

the assessment. As the U.S. Supreme Court explains in United States v. Cronic,
deficiencies in indigent defense systems can make any lawyer — even the best attorney
— perform in a non-adversarial way. Hallmarks of a structurally sound indigent
defense system under Cronic include the early appointment of qualified and trained
attorneys, who have sufficient time and resources to provide effective representation
under independent supervision. The absence of any of these factors can show that a
system is presumptively providing ineffective assistance of counsel — what the U.S.
Supreme Court calls a constructive denial of counsel.

Chapter 7 (pages 125-143) shows how even those indigent defendants who do receive
counsel in the early stages of a felony and misdemeanor cases oftentimes have an
attorney in name only. For example, attorneys appointed in both Armstrong and Potter
counties widely acknowledge — and there is near universal agreement by judges,
prosecutors, jailers, and community leaders — that they do not visit their in-custody
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clients in jail. Likewise, many attorneys do not meet with out of custody clients either.
Instead, most appointed attorneys meet with the defendants they are appointed to
represent, both in-custody and out of custody, only at the courthouse before or after
scheduled court proceedings.

According to judges in Armstrong and Potter counties, court appointed lawyers
“never” use investigators in misdemeanor cases and rarely do so in felony cases. One
lawyer who has been on the court appointed counsel list for 10 years says he has

used an investigator in only four cases. A different lawyer says she has “never” used
an investigator in her 10 years on the Potter County list. As the table on page 139
indicates, in five years Armstrong County appointed attorneys have only used $350
worth of investigative services and $0 expert assistance in the defense of their indigent
clients. Over five years, appointed attorneys have only used $429 in investigative
services and $1,400 in expert assistance in misdemeanor cases in Potter County.

Constructive denial of counsel in Armstrong and Potter counties is rooted in
insufficient resources and low attorney compensation, as explained in chapter 8 (pages
144-154). Court-appointed attorneys in Armstrong and Potter counties are paid a single
flat fee, in most cases, without regard to how much or how little time the attorney must
devote to that case (e.g., $400-$500 for a misdemeanor or state jail felony). Although
the indigent defense plan in Armstrong and Potter counties calls for “reasonable”
attorney compensation as determined by the “time and effort expended” by the
attorney, payment of a presumptive flat fee per case does just the opposite. Because
attorneys are presumptively paid exactly the same amount no matter how few or how
many hours they devote to a defendant’s case, it is in the attorney’s own financial
interest to spend as little time as possible on each individual defendant’s case.

Flat fee compensation for appointed attorneys means that the public defense lawyers
can increase their earnings only by taking as many cases as possible and disposing

of them as quickly as possible. Chapter 9 (pages 155-171) explains how the judges

in Armstrong County and Potter County do not monitor the number of appointments
they make to each lawyer, making it impossible to know whether any given attorney’s
caseload or workload is excessive. This chapter also explains how best to measure
whether a public defense attorney’s workload is excessive, applying the non-

binding Texas caseload guidelines created at the direction of the Texas legislature.
The workloads of court-appointed lawyers in Armstrong and Potter counties are
particularly troubling in comparison to these standards. For example:

* One attorney had 231 felony cases paid in FY2018, or a felony caseload
nearing twice that of the 128 felony cases allowed by the summarized Texas
guidelines. But this same attorney was also paid in 18 juvenile cases and 52
misdemeanors. The lawyer reported devoting 91% of his total practice time
across all counties to indigent adult criminal defense appointments and 2% to
indigent juvenile defense appointments. Thus, this attorney carried an indigent
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defense workload at 230% of the Texas caseload guidelines after adjusting for
his reported practice time.

» A different attorney was paid for a caseload at 152% of the Texas caseload
guidelines, but he spent only 18% of his time on that caseload. After accounting
for the limited time available to his indigent clients, this attorney’s adjusted
workload was 844% of the Texas caseload guidelines. Stated differently, this
lawyer was carrying an indigent defense caseload in FY2018 that required more
than eight full time attorneys under the Texas caseload guidelines.

Indigent defendants are routinely required to repay Armstrong County and Potter
County for the cost of the Sixth Amendment representation provided to them,

despite having been determined by a court to be indigent and without any hearing (or
evidence) to show that they have the financial ability to pay these costs, in violation of
state law.

Chapter 10 (pages 172-192) summarizes the 6AC’s findings and makes a series of
recommendations. It is difficult, at best, to make local-based recommendations for the
improvement of indigent defense services in Armstrong County and Potter County,
because so many of the problems described throughout this report are inherently tied to
decisions made by the state.

For example, under Texas law, the judges of each county are responsible for
establishing “countywide procedures” for the provision of counsel to indigent
defendants at trial and appeal for crimes punishable by incarceration. Thus, in
implementing Texas’ statutory scheme, nearly every aspect of the provision of trial
level right to counsel services is subject to undue judicial interference, because judges
in Texas are required to:
» set the qualifications and training required of attorneys to be appointed in
indigent defense cases;
» select the attorneys eligible to be appointed in criminal cases, and individual
judges directly choose the attorney who is appointed in each specific case;
» provide supervision over cases if supervision occurs;
* determine whether and when attorneys are removed from eligibility to be
appointed in criminal cases;
» set the compensation paid to attorneys appointed to represent indigent
defendants through funds allocated by the counties; and
» determine whether experts and investigators are allowed in each specific
criminal case and set the compensation paid to experts and investigators in the
criminal cases of indigent defendants.

Statutorily required judicial interference opens the door for judges to unduly influence
appointed attorneys. To be clear, it is not that the Armstrong and Potter County
judges who oversee indigent defense services are malicious or consciously trying
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to undermine the basic constitutional right to counsel. Instead, the judges there are
working within a legal and financial construct created by the State of Texas that
presents them with a series of impossible choices.

Still, when public defense attorneys are provided through a system overseen by
judges, the appointed attorneys inevitably bring into their calculations what they think
they need to do to stay in favor with the judge who appoints and pays them, rather
than solely advocating for the stated interests of the defendant they are appointed

to represent, as is their ethical and constitutional duty. Public defense attorneys in
judicially controlled systems understand that their personal compensation along with
the resources needed to properly defend an indigent person require the approval of the
judges. So, it does not take a judge to say overtly, for example: “Do not file motions in
my courtroom.” Fearing the loss of income that can result from displeasing the judge,
appointed attorneys often take on more cases than they can ethically handle, triage
their available working hours in favor of some clients but to the detriment of others,
and agree to work without resources necessary to effective representation, thereby
failing to meet the parameters of ethical representation owed to all clients — all issues
that have been documented throughout this report. Yet, policymakers in Armstrong
and Potter counties do not have the authority to change state law.

Because the 6AC was asked by local policymakers and criminal justice stakeholders
in Armstrong and Potter counties to study their system, and because we cannot assume
that the problems in two counties are representative of indigent defense issues in
Texas’ other 252 counties, we make recommendations only at the local level.

RECOMMENDATION A: Local Armstrong County and Potter County policymakers
and stakeholders should advocate for the State of Texas to form a legislative committee
to study how best to fulfill the state’s Sixth and Fourteenth Amendment responsibilities
to ensure that each indigent defendant who faces the possibility of incarceration in a
criminal case receives effective assistance of counsel.

RECOMMENDATION B: The trial court judges responsible under Texas law for
providing and overseeing the Sixth Amendment right to counsel of indigent defendants
in Armstrong County and Potter County should establish a non-partisan independent
commission to oversee all aspects of indigent defense services, in order to eliminate
the dangers of possible undue interference by the judicial and political branches of
county government. The county commissioners courts responsible under Texas law
for funding the right to counsel should fund the operations of the commission and the
implementation of the methods and standards it adopts.

RECOMMENDATION C: To ensure that all waivers of the right to counsel are

made knowingly, voluntarily, and intelligently, all Armstrong County and Potter
County criminal justice system participants should follow state law and prohibit all
communication between prosecutors & prosecution staff and unrepresented defendants,
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unless and until defendants have been informed of their right to appointed counsel by
a judicial officer, a judge has conducted the legally required colloquy, and a defendant
has executed a written waiver of the right to counsel. Law enforcement personnel
should be prohibited from giving defendants advice about their right to counsel
choices.

RECOMMENDATION D: All judges in Armstrong County and in Potter County
should cease ordering indigent defendants to pay the costs of their indigent defense
representation unless and until defendants have been proven through evidence at a

contradictory hearing to have the present ability to pay.

skokskoskosk

SUMMARY OF FINDINGS

FINDING 1: The State of Texas delegates to local policymakers and judges most of its
constitutional obligation to ensure the provision of effective right to counsel services

in Armstrong County and Potter County, while failing to ensure that each and every
indigent defendant has an attorney with the time, training, and resources to provide
effective representation at every critical stage of a criminal case.

FINDING 2: The system for providing the Sixth Amendment right to counsel to
indigent defendants in Armstrong County and Potter County lacks independence from
both the judicial and the political branches of county government. Every aspect of
providing representation to indigent defendants who face incarceration in the counties
is subject to undue interference by the trial court judges.

FINDING 3: Because the judges in Armstrong and Potter counties recognize the
inherent conflict in supervising defense attorneys, there is no oversight of the attorneys
appointed to represent indigent defendants in the two counties. The qualifications,
training, and supervision required for appointed private attorneys in Armstrong County
and Potter County are inadequate to ensure effective assistance of counsel to indigent
defendants, and a significant number of those attorneys accept more appointed cases
across Texas’ trial courts than national standards and the Texas Guidelines for Indigent
Defense Caseloads say is acceptable.

FINDING 4: The Armstrong County and Potter County plan for compensating
appointed private attorneys and for providing necessary expenses in indigent
defendants’ cases — including investigators and experts — creates conflicts of interest
between the financial interests of the appointed attorneys and the case related interests
of the indigent defendants whom they are appointed to represent.

FINDING 5: The combination of a lack of independence, no supervision, and
inadequate attorney compensation means some indigent defendants who face the
possibility of incarceration in Armstrong County and Potter County are constructively
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denied the right to counsel at critical stages of criminal cases, because the appointed
private attorneys do not provide effective assistance of counsel.

FINDING 6: Some indigent defendants who face the possibility of incarceration
in Armstrong County and Potter County are denied the right to counsel at critical
stages of criminal cases. This problem is particularly egregious in Potter County
where misdemeanor defendants face direct, overt pressure to forego exercise of
their constitutional right to counsel and where more than 74% of all misdemeanor
defendants in Potter County are estimated to be pro se.

FINDING 7: Indigent defendants are routinely required to repay Armstrong County
and Potter County for the cost of the Sixth Amendment representation provided to
them, despite having been determined by a court to be indigent and without any
hearing (or evidence) to show that they have the financial ability to pay these costs.
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CHAPTER 1
NTRODUCTION

Texas has 254 counties, and the criminal justice system in each of those counties
operates differently from all others. This report explains the right to counsel that is
mandated by the Sixth Amendment, as it is provided to adults at the trial level in
Armstrong County and Potter County.'

ASlde_ from proximity, the two Map showing Amarillo municipal boundary
counties have few apparent extending into both Potter and Randall counties

similarities. Potter County and
Armstrong County sit catty-cornered
to each other in the panhandle
region of Texas, with Potter County
to the northwest and Armstrong
County to the southeast. The two
counties are similar in geographic
size at roughly 910 square miles
each, but dramatically different in ® luce
population — in 2018, Armstrong
County’s population was estimated
at only 1,892,2 while Potter
County’s population was estimated
to be more than 63 times larger

at 119,648.2 According to local
policymakers, Armstrong County is
largely agricultural and “very poor.”
Meanwhile, the county seat of Potter County is Amarillo, which is the 14th largest city
in Texas (and second in size in the panhandle only to Lubbock).*

@ Amarillo

! This evaluation does not address the right to counsel for children in delinquency proceedings, nor

does it address the right to counsel on direct appeal or as provided by Texas in later stages of criminal
cases.

2 See Quickfacts: Armstrong County, Texas, UNITED STATES CENsUS BUREAU, https://www.census.gov/
quickfacts/fact/table/armstrongcountytexas/PST045218.

> See Quickfacts: Potter County, Texas, UNITED STATES CENSUS BUREAU, https://www.census.gov/
quickfacts/fact/table/pottercountytexas/PST045217.

4 See Quickfacts: Amarillo, Texas, UNITED STATES CENSUs BUREAU, https://www.census.gov/quickfacts/
fact/table/amarillocitytexas/POP060210. The population of the City of Amarillo is larger than that of
Potter County, because part of Amarillo extends into neighboring Randall County.
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When it comes to providing the right to counsel, though, decisions made by the Texas
legislature about the structure of the courts, prosecutorial authority, law enforcement
authority, and county responsibilities all combine to inextricably intertwine the two
counties. Adding a further complication, neighboring Randall County has overlapping
criminal justice, fiscal, and demographic interests but declined to participate in this
evaluation.

The right to counsel in Texas

The Sixth Amendment to the United States Constitution states that in “all criminal
prosecutions” the accused shall enjoy the right, among others, to “have the Assistance
of Counsel for his defence.” In 1963 in Gideon v. Wainwright, the U.S. Supreme
Court declared it an “obvious truth” that anyone accused of a crime who cannot afford
the cost of a lawyer “cannot be assured a fair trial unless counsel is provided for him.”¢
As the U.S. Supreme Court has noted, “[o]f all the rights that an accused person has,
the right to be represented by counsel is by far the most pervasive, for it affects his
ability to assert any other rights he may have.”’

Since Gideon v. Wainwright, the Sixth Amendment right to counsel means every
person who is accused of a crime is entitled to have an attorney provided at
government expense to defend him in all federal and state courts whenever that person
is facing the potential loss of his liberty and is unable to afford his own attorney.® In
subsequent cases, the U.S. Supreme Court found that the Sixth Amendment requires
the appointment of counsel for the poor threatened with jail time not only in felonies
but also in misdemeanors,” misdemeanors with suspended sentences,'® direct appeals,'!
and appeals challenging a sentence imposed following a guilty plea where the sentence
was not agreed to in advance.'> Children in delinquency proceedings, no less than

> U.S. Consrt. amend. VI.

¢ Gideon v. Wainwright, 372 U.S. 335, 344 (1963).

7 United States v. Cronic, 466 U.S. 648, 654 (1984). See also Powell v. Alabama, 287 U.S. 45, 68-69
(1932) (“The right to be heard would be, in many cases, of little avail if it did not comprehend the right
to be heard by counsel. Even the intelligent and educated layman has small and sometimes no skill in the
science of law. If charged with crime, he is incapable, generally, of determining for himself whether the
indictment is good or bad. He is unfamiliar with the rules of evidence. Left without the aid of counsel
he may be put on trial without a proper charge, and convicted upon incompetent evidence, or evidence
irrelevant to the issue or otherwise inadmissible. He lacks both the skill and knowledge adequately to
prepare his defense, even though he may have a perfect one. He requires the guiding hand of counsel

at every step in the proceedings against him. Without it, though he be not guilty, he faces the danger of
conviction because he does not know how to establish his innocence.”).

8 Gideon v. Wainwright, 372 U.S. 335 (1963).

® Argersinger v. Hamlin, 407 U.S. 25 (1972).

10 Alabama v. Shelton, 505 U.S. 654 (2002).

' Douglas v. California, 372 U.S. 353 (1963).

12 Halbert v. Michigan, 545 U.S. 605 (2005).
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adults in criminal courts, are entitled to appointed counsel when facing the loss of
liberty.!* Moreover, the appointed lawyer needs to be more than merely a warm body
with a bar card.'* The attorney must also be effective,'” subjecting the prosecution’s
case to “the crucible of meaningful adversarial testing.””'®

All criminal offenses in Texas, whether enacted by state statute or by county

or municipal ordinance, are either a felony or a misdemeanor.!” All felonies are
punishable by incarceration,'® and they are classified from most serious to least
serious as capital, first degree, second degree, third degree, and state jail felonies."
Misdemeanors can be punished by jail or by fine or by both,?’ and they are classified
from most serious to least serious as Class A, Class B, or Class C.?! Class C

B Inre Gault, 387 U.S. 1 (1967). “[I]t would be extraordinary if our Constitution did not require
the procedural regularity and the exercise of care implied in the phrase ‘due process.” Under our
Constitution, the condition of being a boy does not justify a kangaroo court.” /d. at 27-28. “A proceeding
where the issue is whether the child will be found to be ‘delinquent’ and subjected to the loss of his
liberty for years is comparable in seriousness to a felony prosecution. The juvenile needs the assistance
of counsel to cope with problems of law, to make skilled inquiry into the facts, to insist upon regularity
of the proceedings, and to ascertain whether he has a defense and to prepare and submit it. The child
‘requires the guiding hand of counsel at every step in the proceedings against him.” . . . [T]he assistance
of counsel is essential for purposes of waiver proceedings, [and] we hold now that it is equally essential
for the determination of delinquency, carrying with it the awesome prospect of incarceration in a state
institution until the juveniles reaches the age of 21.” Id. at 36.
4 As the Court noted in Strickland v. Washington, 466 U.S. 668, 685 (1984), “[t]hat a person who
happens to be a lawyer is present at trial alongside the accused, however, is not enough to satisfy the
constitutional command.”
15 McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970) (“It has long been recognized that the
right to counsel is the right to the effective assistance of counsel.”). To be effective, an attorney must
be reasonably competent, providing to the particular defendant in the particular case the assistance
demanded of attorneys in criminal cases under prevailing professional norms, such as those “reflected
in American Bar Association standards and the like.” Strickland v. Washington, 466 U.S. 668, 688-89
(1984).
16 United States v. Cronic, 466 U.S. 648, 656 (1984).
7 Tex. PENaL CoDE ANN. § 12.02 (West 2017); see Tex. PENaL CobE ANN. § 1.03 (West 2017).
' Tex. PENaL CopE ANN. § 1.07(a)(23) (West 2017).
¥ Tex. PENaL CopE ANN. § 12.04 (West 2017). The range of penalty for each type of felony is:
» Capital felony — life without parole or death penalty. TEx. PENAL CoDE ANN. § 12.31 (West
2017).
» First degree felony — 5 to 99 years in the Texas Department of Criminal Justice, and a fine up to
$10,000. Tex. PENAL CoDE ANN. § 12.32 (West 2017).
* Second degree felony — 2 to 20 years in the Texas Department of Criminal Justice, and a fine up
to $10,000. Tex. PENAL CobE ANN. § 12.33 (West 2017).
* Third degree felony — 2 to 10 years in the Texas Department of Criminal Justice, and a fine up to
$10,000. Tex. PENAL CoDE ANN. § 12.34 (West 2017).
+ State jail felony — 180 days to 2 years in a state jail, and a fine up to $10,000. Tex. PENAL CoDE
ANN. § 12.35 (West 2017).
2 Tex. PENAL CopE ANN. § 1.07(a)(31) (West 2017).
2 Tex. PENAL CopE ANN. § 12.03 (West 2017). The range of penalty for each type of misdemeanor is:
* Class A —up to one year in jail and/or a fine up to $4,000. Tex. PENAL CobE ANN. § 12.21 (West
2017).
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When a person is an adult in Texas

A person 17 years old or older at the time of alleged commission of an offense will be charged and
tried in the criminal courts.? The juvenile court has exclusive original jurisdiction over a person under
17 years old at the time of alleged commission of an offense, but:
+ Achild of 14 or 15 at commission of certain felony offenses can be waived to adult court after a
transfer hearing;®
+ Once a child turns 18, they can be waived to adult court after a transfer hearing for certain
felony offenses committed at the ages of 10 to 17 if adjudication has not yet occurred in the
juvenile court;® and
+ Achild alleged to have committed any felony, who was previously transferred to adult criminal
court and convicted, is mandatorily transferred to adult court.

@ See Tex. Fam. Cope ANN. § 51.02(2) (West 2017).
® Tex. Fam. Cobe ANN. § 54.02(a) (West 2017).

¢ Tex. Fam. Cope ANN. § 54.02(j) (West 2017).

9 Tex. Fam. Cope ANN. § 54.02(m) (West 2017).

misdemeanors are the only criminal offenses in Texas that do not carry the possibility
of incarceration, and Texas law expressly provides that “[c]onviction of a Class C
misdemeanor does not impose any legal disability or disadvantage.”*

The Texas Constitution guarantees that, “[i]n all criminal prosecutions the accused

... shall have the right of being heard by himself or counsel, or both . . .,”” and this
same promise appears word for word in Texas’ statutes.”* Under Texas law, an indigent
defendant is entitled to appointed counsel “in any adversary judicial proceeding that
may result in punishment by confinement,”** including on direct appeal.?* Children
in delinquency proceedings, whose parents are indigent, are guaranteed the right to

counsel at certain stages of the proceedings.*

“States are free to provide greater protections in their criminal justice system than
the Federal Constitution requires,”?’ but they cannot provide less. Though the federal

e Class B —up to 180 days in jail and/or a fine up to $2,000. Tex. PENAL CopE ANN. § 12.22 (West
2017).

* Class C — fine up to $500. Tex. PENaL CoDE ANN. § 12.23 (West 2017).
22 Tex. PENAL CopE ANN. § 12.03(c) (West 2017).
2 Tex. ConsT. art. I, § 10; Tex. Cobe CriM. Proc. AnN. art. 1.05 (West 2017).
2 Tex. Cope Crim. Proc. ANN. art. 1.051(c) (West 2017).
»  Tex. Copg Crim. Proc. ANN. art. 1.051(d)(1)-(2) (West 2017).
% Tex. Fam. Cope AnN. §§ 51.10, 51.101 (West 2017).
¥ California v. Ramos, 463 U.S. 992, 1014 (1983). See, e.g., Oregon v. Hass, 420 U.S. 714, 719
(1975); Cooper v. California, 386 U.S. 58, 62 (1967); O’Connor v. Johnson, 287 N.W.2d 400, 405
(Minn. 1979) (“The states may, as the United States Supreme Court has often recognized, afford their
citizens greater protection than the safeguards guaranteed in the Federal Constitution. Indeed, the
states are ‘independently responsible for safeguarding the rights of their citizens.””); South Dakota v.
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Constitution does not require it,”® Texas statutorily guarantees appointed counsel to
indigent defendants in some later stages of a criminal case: in any criminal case where
the Court of Criminal Appeals grants discretionary review;” in state habeas corpus
proceedings in death penalty cases;* and in state habeas corpus proceedings in non-
capital cases where the state alleges wrongful conviction.*!

The structure of the criminal justice systems in
Armstrong and Potter counties

Criminal justice is often referred to metaphorically as a three-legged stool, relying on
judges, prosecutors, and defense attorneys in equal measure. Each leg of the stool has
different responsibilities in the criminal justice system, but the structures and policy
decisions of each affect the others. The right to counsel is carried out in the courts, and
in Texas the courts that exercise trial level jurisdiction over jailable criminal offenses
vary from county to county. Decisions about the number and type of criminal cases in
a county’s courts are made by law enforcement officers as they make arrests and by
prosecutors as they institute cases. Like with the courts, the allocation of prosecutorial
and law enforcement responsibility differs from one county to the next in Texas. The
systems in Texas for providing the right to counsel to indigent defendants who face
possible loss of liberty are layered on top of the courts and prosecution.

Because the indigent defense system is enmeshed with the other components of the
criminal justice system, this section explains how some courts and prosecutors in
Armstrong and Potter counties overlap while others are separate, and it introduces

the resulting similarities and differences that present challenges to the counties in
providing the right to counsel. The following graphic provides a simplified at-a-glance
visualization of Armstrong and Potter counties’ criminal justice frameworks for the
courts, prosecution, and law enforcement, including those felony courts that overlap
with neighboring Randall County. Courts shown in gray could exercise criminal
jurisdiction, but do not presently do so, as will be explained.

Opperman, 247 N.W.2d 673, 674 (S.D. 1976) (“There can be no doubt that this court has the power to
provide an individual with greater protection under the state constitution than does the United States
Supreme Court under the federal constitution.”).

2 Murray v. Giarratano, 492 U.S. 1, 10 (1989); Pennsylvania v. Finley, 481 U.S. 551, 555-57 (1987);
Ross v. Moffitt, 417 U.S. 600, 610-12, 617-18 (1974).

#  Tex. Cope Crim. Proc. ANN. art. 1.051(d)(2) (West 2017).

¥ Tex. Cope Crim. Proc. ANN. art. 11.071 (West 2017).

3 Tex. Cope Crim. Proc. ANN. art. 11.074 (West 2017).
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Table: Criminal justice frameworks at-a-glance

: ARMSTRONG COUNTY :  POTTERCOUNTY : RANDALL COUNTY
county seat Claude : county seat Amarillo : county seat Canyon

FELONIES

47th District Court 47th District Court

{  108th District Court

181st District Court

: 251 st District Court 251 st District Court
320th District Court

District courts 47th District Court

Prosecutor District Attorney for District Attorney for Randall County
the 47th Judicial District the 47th Judicial District Criminal District Attorney

JAILABLE MISDEMEANORS

County level Armstrong Potter
courts : County Court County Court

: Potter
: County Court at Law No. 1

: Potter
¢ County Court at Law No. 2

Prosecutor District Attorney for Potter
the 47th Judicial District County Attorney

MAGISTRATION IN ALL CRIMINAL CASES

Magistrate Armstrong County any of the four
Justice of the Peace Potter County
Justices of the Peace:
Precinct 1
Precinct 2
Precinct 3
Precinct 4

PRIMARY LAW ENFORCEMENT AGENCIES

Sheriff Armstrong County Potter County Randall County

: Sheriff : Sheriff : Sheriff
Municipal police : : City of Amarilo : City of Amarillo
dept. : : Police Department : Police Department

Felony cases

District courts. The district courts have criminal jurisdiction over all felonies,
misdemeanors involving official misconduct, and misdemeanors punishable by jail
where the defendant pled not guilty in a county court that has a non-lawyer judge.*> A

2 Tex. Cope Crim. Proc. ANN. arts. 4.01, 4.05, 4.17 (West 2017). A district court has exclusive
jurisdiction of every type of case and proceeding for which jurisdiction is not given to some other type
of court. Tex. ConsT. art. V, § 8; TEx. Gov’T CopE AnN. § 24.007(a) (West 2017). The district courts
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single judge is elected to each district court, which can cover a single county or span
multiple counties.*® The district courts established by statute as having jurisdiction in
Armstrong and Potter counties are:

Potter, Randall, and Armstrong counties: ~ 47th District Court**

Potter and Randall counties: 181st District Court®
251st District Court®¢
Potter County only: 108th District Court®’
320th District Court®

Where there is more than one district court in a given county, the district judges

can adopt rules about allotment of cases and distribution of work.* By agreement
between the judges, effective January 1, 2019, the 47th District Court does not handle
any felony cases in Randall County, and the 181st District Court does not handle

any felony cases in Potter County.*’ As a result, although there are five district courts
authorized to hear felony cases in Armstrong and Potter counties, only four of them do
S0:

Potter and Armstrong counties’ felonies: ~ 47th District Court

Potter County felonies: 108th District Court
251st District Court
320th District Court

All felony cases in Armstrong County are heard in the 47th District Court. Felony
cases in Potter County are divided among the 47th, 108th, 251st, and 320th District
Courts.*!

District attorney. There is not necessarily a district attorney in every Texas county.*
Where they exist, district attorneys are elected to a four-year term by the voters of

have supervisory control over the commissioners courts of the counties within their judicial district. TEX.
ConsT. art. V, § 8; TEX. Gov’t CopE ANN. § 24.020 (West 2017).

¥ Tex. ConsT. art. V, § 7; TEX. Gov’t CopE ANN. §§ 24.101 through 24.6008 (West 2017).

*  Tex. Gov’T CopE ANN. § 24.149 (West 2017).

*  Tex. Gov’T CopE ANN. § 24.361 (West 2017).

*  Tex. Gov’T CopE ANN. § 24.428 (West 2017).

7 Tex. Gov’T CopE ANN. § 24.210 (West 2017).

¥ Tex. Gov’T CopE ANN. § 24.628 (West 2017); see TEx. Gov’T CobpE ANN. §§ 24.601, 24.607 (West
2017).

¥ Tex. Gov’T CopE ANN. § 24.024 (West 2017). District court judges are also allowed to exchange
districts and hold court for each other. TEx. ConsT. art. V, § 11.

% Joint Order Regarding Division and Allocation of Criminal Law, Family Law and Civil Law Cases,
at 1 (Tex. Potter County, eff. Jan. 1,2019).

# Joint Order Regarding Division and Allocation of Criminal Law, Family Law and Civil Law Cases,
at 1 (Tex. Potter County, eff. Jan. 1, 2019).

42 See generally Tex. Gov’T CobE ANN. §§ 43.002 through 43.184 (West 2017).
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Fine-only non-jailable misdemeanors

Class C misdemeanors are the only criminal offenses in Texas that do not carry the possibility
of incarceration, and Texas law expressly provides that “[c]onviction of a Class C misdemeanor
does not impose any legal disability or disadvantage.” Because indigent people charged with
a Class C misdemeanor or a violation of a municipal ordinance do not face the possibility of
loss of liberty upon conviction, they are not entitled under Texas law to have counsel appointed
to represent them.?

Municipal courts have exclusive original jurisdiction over all violations of their municipal
ordinances (which are by definition fine-only), and they have original jurisdiction over fine-only
(Class C) misdemeanors occurring within the territorial limits of the municipality.® Justice of the
peace courts have original jurisdiction over fine-only (Class C) misdemeanors occurring within
the justice’s precinct but outside the geographic boundaries of a municipal court.

Though justice of the peace courts and municipal courts do not have jurisdiction over jailable
misdemeanors, they can nonetheless send a misdemeanant to jail in two situations: they can
punish a defendant for contempt of court by up to three days in jail;* and they can confine a
defendant in jail for failure to pay fines & fees.'

The county level courts have appellate jurisdiction over the Class C misdemeanors tried in the
justice courts and municipal courts.? The appeal to a county level court is de novo from all of
the justice courts and from the non-record municipal courts." An appeal to a county level court
from a municipal court of record “may” be solely based on the record.!

3 Tex. PENAL Cope ANN. § 12.03(c) (West 2017).

b See Tex. Cope CriM. Proc. AnN. art. 1.051(c) (West 2017).

¢ Tex. Cobe CRiM. Proc. ANN. art. 4.14 (West 2017); Tex. Gov’'t Cope AnN. § 29.003 (West 2017).

dTex. ConsT. art. V, § 19; Tex. Cobe CriM. Proc. AnN. arts. 4.11, 4.12 (West 2017).

¢ Tex. Gov’t Cope AnN. § 21.002(a) - (c) (West 2017).

fTex. Cope CriM. Proc. ANN. art. 45.046 (West 2017).

9 Tex. Cobe CRriM. Proc. AnN. art. 4.08 (West 2017); Tex. Gov't Cope AnN. § 25.0003 (West 2017)
(statutory county court); Tex. Gov't Cope AnN. § 26.046 (West 2017) (county court).

" Tex. Cobe CRiM. PRoc. AnN. art. 44.17 (West 2017).

"Tex. Gov't Cope ANN. § 30.00014(b) (West 2017); see Tex. Cobe Crim. PRoc. AnN. art. 44.17 (West 2017).
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the judicial district.** They must be a licensed attorney and cannot have a private law
practice.*

The voters in Armstrong and Potter counties jointly elect a district attorney (referred to
as the district attorney for the 47th judicial district) who prosecutes all criminal cases
in the district courts in both counties.*

Misdemeanor cases

County level courts. The county level courts have criminal jurisdiction over all
jailable misdemeanors (Class A and Class B) occurring anywhere within the county
(other than for misdemeanors involving official misconduct).* There are two kinds

of county level courts: a county court, or a statutory county court. “County court”
means the court that the Texas Constitution creates in each of the state’s 254 counties,
sometimes referred to as the constitutional county court.*’ “Statutory county court”
means a county level court created and awarded jurisdiction, on a county-by-county
basis, by the legislature through statutes.*®

#  Tex. ConsT. art. V, § 21; see generally TEx. Gov’t CobE ANN. §§ 43.101 through 43.184 (West
2017).

# Tex. Gov’T CopE ANN. §§ 41.001, 46.005(a) (West 2017).

#  Tex. Cope Crim. Proc. ANN. art. 2.01 (West 2017); Tex. Gov’T CopE ANN. § 43.127 (West 2017).

% Tex. Cope Crim. Proc. ANN. arts. 4.05, 4.07 (West 2017); see TEx. Gov’T CopE AnN. § 25.0003
(West 2017) (statutory county court); TEx. Gov’T CopE ANN. § 26.045 (West 2017) (county court); TEX.
PeEnaL CopE ANN. §§ 12.03, 12.21, 12.22, 12.23 (West 2017).

¥ Tex. Gov’T CopE ANN. § 21.009(1) (West 2017). See Tex. ConsT. art. V, § 15.

The judge in the constitutional county court is the “county judge,” elected by the voters of the
county to a four-year term. TEx. ConsT. art. V, §§ 15, 16, 30; Tex. Gov’t CobE ANN. § 21.009(3) (West
2017). County judges are not required to be attorneys, but must “be well informed in the law of the
State.” Tex. ConsT. art. V, § 15. Those county judges (in courts that have any original or appellate
jurisdiction) who are licensed attorneys cannot “appear and practice as an attorney” in any county or
justice court. TEx. Gov’T CopE AnN. § 82.064(b) (West 2017).

In addition to judicial functions, the county judge has county government administrative functions.
Tex. Const. art. V, § 16. The county judge is a member and presiding officer of the county’s
commissioner court, which is responsible for the executive & legislative power over all county business.
Tex. ConsT. art. V, § 18(b); Tex. LocaL Gov’t Cobe AnN. § 81.001 (West 2017). In most Texas
counties, by default the county judge is the budget officer of the county. TEx. LocaL Gov’T COoDE ANN.
§§ 111.001, 111.002 (West 2017); but see Tex. LocaL Gov’T Cope ANN. §§ 111.061, 111.062 (West
2017).

% Tex. Gov’T CopE ANN. § 21.009(2) (West 2017). See Tex. ConsT. art. V, § 1; TEx. Gov’T CODE ANN.
§§ 25.0041 through 25.2702 (West 2017).

In those counties where the Texas legislature has created statutory county courts, the judges are
elected by the voters of the county to a four-year term. TEx. ConsT. art. V, § 30. All statutory county
court judges must be at least 25 years old, licensed attorneys for at least four years, and live in the
county for the two years preceding office. TEx. Gov’t CopE ANN. § 25.0014 (West 2017). They are full-
time judges and may not practice law. TEx. Gov’t Copk ANN. § 25.00161 (West 2017).
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In Potter County, effective January 1, 2019, criminal cases are no longer allotted to
the constitutional county court.*” Potter County has two statutory county courts®® —
Potter County Court at Law No. 1 and Potter County Court at Law No. 2 — and all
jailable misdemeanors occurring in the county are randomly allocated between the two
courts.”!

In Armstrong County, the constitutional county court is the only county level court and
hears all jailable misdemeanors. The Texas legislature has not established any statutory
county courts in Armstrong County.

Misdemeanor prosecution. In Armstrong County, the district attorney for the 47th
judicial district is responsible for misdemeanor prosecutions in the county court. This
is the same district attorney who is responsible for felony prosecutions in the district
courts of Armstrong and Potter counties.

In Potter County, however, misdemeanor prosecutions in the county courts at law are
the province of the county attorney. There is not necessarily a county attorney in every
Texas county.’> Where they exist, county attorneys must be a licensed attorney and are
elected to a four-year term by the voters of the county.> In some counties, the county
attorney does not have responsibility for any criminal prosecutions.** In some counties,
the county attorney performs the duties of a district attorney, including prosecution of
felonies in district court, and is considered to be a “state prosecutor” who cannot have
a private law practice.” In still other counties, including Potter County, the county
attorney does not handle felony cases and is considered to be a “county prosecutor.”®

# Joint Order Regarding Division and Allocation of Criminal Law, Family Law and Civil Law Cases,
at 1 (Tex. Potter County, eff. Jan. 1, 2019). The Office of Court Administration reports (explained in
chapter 3) show the Potter County Court disposed of the following numbers of criminal cases in the five
years (Sept. to Aug.) preceding this evaluation: 293 in FY2014; 249 in FY2015; 255 in FY2016; 186 in
FY2017; and 340 in FY2018. See Annual Statistical Supplement, Annual Statistical Reports, Statistics &
Other Data, Texas JupiciaL BRancH, http://www.txcourts.gov/statistics/annual-statistical-reports/ (select
year, then Constitutional County Courts, Summary by County).

0 Tex. Gov’T CopE ANN. §§ 25.1901, 25.1902 (West 2017).

1 Joint Order Regarding Division and Allocation of Criminal Law, Family Law and Civil Law Cases,
at 1 (Tex. Potter County, eff. Jan. 1, 2019).

2 See generally Tex. Gov’T CobE ANN. §§ 45.001 through 45.341 (West 2017).

»  Tex. ConsT. art. V, § 21; Tex. Gov’t CobE ANN. § 41.001 (West 2017).

*  See generally TEx. Gov’T CobE ANN. §§ 45.001 through 45.341 (West 2017).

> See, e.g., TEx. ConsT. art. V, § 21; TEx. Gov’t CobE ANN. §§ 46.001(3), 46.002(3), 46.005 (West
2017). See generally Tex. Gov’t CopE ANN. §§ 45.001 through 45.341 (West 2017).

% See, e.g., TEx. ConsT. art. V, § 21; Tex. Gov’t CopE ANN. § 46.001(1) (West 2017). See generally
Tex. Gov’T CopE ANN. §§ 45.001 through 45.341 (West 2017).



1 NTROBUCTION b

Appellate courts in Texas

Texas’ court structure for appeals and discretionary review in criminal cases and for the
administration of criminal cases generally is unique from that found in most states across the
country. Although the ambit of this evaluation does not include the right to counsel on direct
appeal or as provided by Texas in later stages of criminal cases, the appellate courts have
responsibilities that bear on the trial level provision of the right to counsel.

Texas has two courts of last resort: the Supreme Court for civil cases, and the Court of
Criminal Appeals for criminal cases. The Texas Supreme Court is responsible for the
administration of all of the courts in the state,® and it is the court of last resort in all but criminal
law matters.” The Texas Court of Criminal Appeals is the court of last resort in criminal cases,®
except it hears death sentence cases on direct appeal,® and it has rule making authority

for “rules of evidence in the trials of criminal cases” and for “posttrial, appellate, and review
procedure in criminal cases.”

Texas is divided into 14 court of appeals districts, with a court of appeals sitting in each district.’
Armstrong and Potter counties, along with 44 other counties, are within the Seventh Court of
Appeals District that sits in Amarillo.9 The courts of appeals decide direct appeals of all criminal
cases from the district courts and county level courts located within their district, except death
penalty cases, and except criminal cases that were originally appealed to a county court (from
a justice or municipal court) and in which the penalty imposed does not exceed $100."

a2 Tex. ConsT. al
5 Tex. ConsT. al
¢ Tex. CoNsT. ar
4 Tex. ConsT. al

, § 31(a); Tex. Gov’t CopE ANN. §§ 22.003(b), 74.021, 74.024 (West 2017).
, §§ 3, 3-b; Tex. Gov't Cobe AnN. § 22.001 (West 2017).

, §8 1, 5; Tex. Cope CriM. Proc. ANN. arts. 4.01, 4.04 (West 2017).

, § 5(b); TEx. Cope CriM. Proc. ANN. art. 4.04 (West 2017).

© Tex. ConsT. art. V, § 31(c); Tex. Gov't Cope AnN. §§ 22.108, 22.109 (West 2017).

fTex. ConsT. art , § 6; Tex. Gov't Cope ANN. § 22.201 (West 2017).

9 Tex. Gov't Cobe ANN §§ 22.201(h), 22.208 (West 2017).

" Tex. ConsT. art. V, § 6(a); Tex. Cope CriM. Proc. AnN. art. 4.03 (West 2017).

.
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Magistration

In Texas, a criminal defendant’s first appearance in court before a judicial officer is
referred to as “magistration.”’ The proceedings at magistration (described more fully
in chapter 6) are the same whether a defendant is under arrest or appears in response
to a citation and whether the defendant is accused of a misdemeanor or a felony.*® In
brief, the judicial officer: informs the defendant of the accusation and any supporting
affidavits; informs the defendant of constitutional rights including the right to
appointed counsel if indigent; and admits the defendant to bail “if allowed by law.”’

The judicial officer who presides over that court appearance is referred to as the
“magistrate,” but in the abstract the word “magistrate” can literally refer to almost
every justice or judge of every type of court in Texas.®” Within each county, the district
court judges (for felony prosecutions) and the county level court judges (for jailable
misdemeanor prosecutions) decide which judicial officers will serve as magistrate over
magistration proceedings.®'

In both Armstrong and Potter counties, the judges have designated justices of the
peace® to fulfill this function.® All four of the justices of the peace in Potter County
have been designated by the district court judges and by the county level court judges
to serve as the magistrates who preside over magistration proceedings in all criminal
cases in the county. Armstrong County’s sole justice of the peace has been designated
by the district court judge and by the county judge to serve as the magistrate who
presides over magistration proceedings in all criminal cases in the county.

7 Tex. Cope Crim. Proc. ANN. art. 15.17 (West 2017).

% Tex. Cope Crim. Proc. ANN. art. 15.17 (West 2017).

¥ Tex. Cope Crim. Proc. ANN. art. 15.17(a), (g) (West 2017).

€ Tex. Cope Crim. Proc. ANN. art. 2.09 (West 2017).

0 See Tex. CopE CriM. Proc. ANN. art. 2.09 (West 2017) (listing judges who are magistrates); TEX.
CopEk CriM. Proc. AnN. art. 4.05 (West 2017) (providing district courts have jurisdiction over felonies);
Tex. Cobe CriM. Proc. ANN. art. 4.07 (West 2017) (providing statutory county courts have jurisdiction
over jailable misdemeanors); TEx. Gov’T CopE AnN. §§ 25.003, 26.045 (West 2017) (providing county
courts & statutory county courts have jurisdiction over jailable misdemeanors).

% Every Texas county is required by the state’s constitution to establish some number of between

one and eight justice of the peace precincts; the number of precincts required is based on the county’s
population. Tex. ConsrT. art. V, § 18(a). In most counties one justice of the peace is elected to a four-year
term by the voters of each precinct, though a small number of counties may elect two or more justices
of the peace for a given precinct. /d. Counties with a federal census population of 150,000 or more may
have more than one justice of the peace in each precinct. /d. A county with a federal census population
less than 150,000 “shall” elect two justices of the peace “in any precinct in which there may be a city of
18,000 or more inhabitants.” /d. There are no qualifications established for a person to be elected justice
of the peace, but they can be removed from office for “incompetency” if they fail to complete an 80-hour
course about justice of the peace duties during their first year in office and then a 20-hour course each
year thereafter. TEx. Gov’T CopE AnN. § 27.005 (West 2017).

¢ There is not, to anyone’s recollection, a written order by the judges designating the justices of the
peace to preside over magistration proceedings. It has been done this way in Armstrong County and
Potter County for a long time.
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This evaluation

In 2017, criminal justice stakeholders in Potter County had concerns about their
indigent defense system and wanted to identify the root causes of their problems and
determine how they could be resolved effectively and efficiently. As explained in the
preceding section, Potter County shares some courts, prosecutorial resources, and law
enforcement resources with the adjacent counties of Randall and Armstrong, and so
the three counties created a select committee of stakeholders representing each of the
counties to work together toward improving their indigent defense systems.

The three-county select committee first met on December 13, 2017, to begin
determining whether changes were needed to the three counties’ shared system for
providing indigent defense services. On February 22, 2018, the staff of the Texas
Indigent Defense Commission presented a draft report and explanation about the
feasibility and costs of forming a regional public defender office to serve all three
counties or, alternatively, for Potter County to establish its own county public defender
office. That same day, the select committee received a presentation explaining the
managed assigned counsel program in use in Lubbock County, Texas. On March
21, 2018, the select committee learned about the methods used in North Carolina
to evaluate indigent defense systems there, with a view toward more adequately
measuring the “quality and cost-effectiveness” of indigent defense services.

In May 2018, Potter County sought funding from the U.S. Department of Justice’s
Bureau of Justice Assistance (BJA) for an evaluation of the county’s adult criminal
trial level indigent defense services, which it shares in part with Armstrong and
Randall counties. On October 2, 2018, the BJA approved a grant for the Sixth
Amendment Center® to conduct this evaluation, under BJA’s FY 17 National
Initiatives Adjudication: Training and Technical Assistance to Support Protection of
Constitutional Rights Under the Sixth Amendment (DOJ Office of Justice Programs
Grant Award # 2017-YA-BX-K003). The Defender Initiative of the Seattle University
School of Law® administers the U.S. Department of Justice grant. Armstrong County
chose to participate in the evaluation along with Potter County, while Randall County
decided against participating in the evaluation.

¢ The Sixth Amendment Center is a non-partisan, non-profit organization providing technical

assistance and evaluation services to policymakers and criminal justice stakeholders. Its services focus
on the constitutional requirement to provide effective assistance of counsel at all critical stages of a case
to the indigent accused facing the potential loss of liberty in a criminal or delinquency proceeding. See
SixtH AMENDMENT CENTER, https:/sixthamendment.org/.

¢ The Defender Initiative is part of the Fred T. Korematsu Center for Law and Equality, whose
mission is to advance justice and equality through a unified vision that combines research, advocacy, and
education. See Fred T. Korematsu Center for Law and Equality, SEATTLE UNIVERSITY SCHOOL OF LAw,
https://law.seattleu.edu/centers-and-institutes/korematsu-center.
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Methodology. The Sixth Amendment Center independently and objectively evaluates
indigent defense systems using Sixth Amendment case law and national standards

for right to counsel services as the uniform baseline measure for providing attorneys
to indigent people, along with the requirements of local and federal laws. The Sixth
Amendment Center’s evaluation of the court appointed counsel system in Potter and
Armstrong counties has been carried out through three basic components.

Data collection and analysis. Information about how a jurisdiction provides right to
counsel services exists in a variety of forms, from statistical information to policies and
procedures. The Sixth Amendment Center obtained and analyzed relevant hard copy
and electronic information at both the local and state levels.

Court observations. Right to counsel services in any jurisdiction involve interactions
among at least three critical processes: (1) the process individual defendants experience
as their cases advance from arrest or summons through disposition; (2) the process the
defense attorney experiences while representing each defendant at the various stages
of a case; and (3) the substantive laws and procedural rules that govern the justice
system in which indigent representation is provided. The Sixth Amendment Center
conducted courtroom observations in the district and county level courts to clarify
these processes, travelling to Armstrong County and Potter County for two site visits in
April and May 2019.

Interviews. No individual component of the criminal justice system operates in a
vacuum. Rather, the policy decisions of one component necessarily affect another.
Because of this, the Sixth Amendment Center conducted interviews orally and in
writing with a broad cross-section of stakeholders before, during, and after site visits to
Armstrong and Potter counties, including judges, prosecutors, defense attorneys, court
personnel, law enforcement, and county officials and their staff.

Assessment criteria. The criteria used to assess the effectiveness of indigent defense
systems and the attorneys who work within them come primarily from two U.S.
Supreme Court cases that were decided on the same day: United States v. Cronic®® and
Strickland v. Washington.%” Strickland is used after a criminal case is final to determine
retrospectively whether the lawyer provided ineffective assistance of counsel, applying
the two-pronged test of whether the appointed lawyer’s actions were unreasonable and
prejudiced the outcome of the case. Cronic explains that, if certain systemic factors

are present (or necessary factors are absent) at the outset of a case, then a court should
presume that ineffective assistance of counsel will occur.

Hallmarks of a structurally sound indigent defense system under Cronic include the
early appointment of qualified and trained attorneys, who have sufficient time and

% 466 U.S. 648 (1984).
7 466 U.S. 668 (1984).
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Understanding Cronic through the American Bar
Association’s ABA Ten Principles of a Public Defense Delivery

System

Adopted by the ABA House of Delegates in 2002, the ABA Ten Principles® are self-described as
constituting “the fundamental criteria necessary to design a system that provides effective, efficient,
high quality, ethical, conflict-free legal representation for criminal defendants who are unable to
afford an attorney.” The Ten Principles include the markers of a Cronic analysis: independence of
the defense function (Principle 1); effective representation by counsel at all critical stages (Principles
3 and 7); sufficiency of time and resources (Principles 4, 5, and 8); and qualifications, supervision,

and training of attorneys (Principles 6, 9, and 10).

2 AMERICAN BAR Ass’N, ABA TeN PRINCIPLES OF A PusLic DereNnse DEeLIVERY SysTem (Feb. 2002), available at
https://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/Is_sclaid_def_
tenprinciplesbooklet.authcheckdam.pdf.

resources to provide effective representation under independent supervision. The
absence of any of these factors can show that a system is presumptively providing
ineffective assistance of counsel.
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Technology troubles in Potter County’s criminal justice system

During the course of this evaluation, Potter County
had a comprehensive technology failure that
negatively impacted the entirety of the criminal
justice system. Similar technology failures can
happen to any county or state.®® The Potter County
experience illustrates at least three aspects of
technology in criminal justice systems that all
governments must consider and address: the
reliance on technology to operate systems and to
collect and maintain data to oversee systems; the
need for technology integration and redundancy;
and the budgetary implications.®®

As was widely reported in the news,” all of Potter

% See, e.g., RECORDED FUTURE, EARLY FINDINGS: REVIEW OF

STATE AND LocAL GovERNMENT RANSOMWARE ATTACKs (May
10, 2019) (listing and explaining 169 ransomware attacks
on state and local government agencies between Nov.
2013 and April 2019).

¢ See, e.g., TExas A&M UNIVERsITY PusLic PoLicy
RESEARCH INSTITUTE, INDIGENT DEFENSE SPENDING AND COST
CoNTAINMENT IN TExAs 39-41 (Dec. 2018) (discussing cost
and time effectiveness of using “automated information
technology systems” for “monitoring, evaluation, and
improvement” of indigent defense services specifically
and the Texas criminal justice system broadly); TExas
JupiciaL CounciL ComMITTEE REPORT AND RECOMMENDATIONS,
Data (June 2018) (making recommendations about
collection of court activity and case level statistical

data); DeLoITTE INSIGHTS AND NATIONAL ASSOC. OF STATE
CHIEF INFORMATION OFFICERS, 2018 DeLoitTE-NASCIO
CYBERSECURITY STUDY (2018); UNIVERSITY OF MARYLAND
BALTIMORE COUNTY AND INTERNATIONAL CiTY/COUNTY
MANAGEMENT Assoc., CYBERSECURITY 2016 SURVEY —
SummARY REPORT OF SURVEY ResuLTs (2016).

7° Douglas Clark, Potter County, Texas, Pays Overtime
Following IT Virus, AMARILLO GLoBE-NEWS (June 25, 2019);
Douglas Clark, IT Recovery Ongoing in Potter County,
Texas, Following Virus, AMARILLO GLOBE-NEws (May

29, 2019); Maria Serrano, Potter County Judge Nancy
Tanner speaks about county’s malware, ABC 7 NEws
(May 13, 2019); Kaley Green, Potter County Judge:
Computer system infected with ransomware, KAMR
LocaL 4 News (May 7, 2019); Douglas Clark, County
working through viral attack, AMARILLO GLoOBE-NEws (May
1, 2019); Kaitlin Johnson, FBI investigating virus attack
on Potter County computer systems, KFDA NEWSCHANNEL
10 (Apr. 25, 2019); Nicolette Perrone, Potter County
officials’ computers remain dark after viruses hit, KFDA
NewscHANNEL 10 (Apr. 22, 2019); Lisa Carr, Computer
virus shuts down Potter County email system, AMARILLO
GLose-News (Apr. 21, 2019).

County’s computer systems were shut down by
a computer virus on Friday, April 19, 2019. It
took some time for county officials to learn the
cause of the problem and even longer still to fully
comprehend the extent of the loss.

The Potter County IT department and specialists
from the Texas Department of Information
Resources, with help from the Federal Bureau

of Investigation (FBI), determined that three
viruses had been planted on the county’s servers
perhaps as early as January 2019. The viruses
were launched onto every county server and every
computer connected to those servers on April 19
inadvertently by a county employee. This was a
ransomware attack in which encrypted viruses
rendered useless all of the county’s electronic files.
Potter County officials refused to pay the ransom,
fearing the hackers would not restore the files even
if the ransom were paid.”

Potter County officials estimated that the full cost
to the county resulting from the attack would be,

at least, in the hundreds of thousands of dollars,

if not more. In terms of how long it would take to
fully restore operations and recover lost data, one
county official was quoted as saying, “This is going
to be a long term conversation. . . . You'll still hear
about this a year from now.””?

Immediate effects on ability of the criminal
justice system to function. On the day of the
attack, Potter County’s 550 employees were
rendered unable to perform their job duties without
their computer systems, so the county offices were
closed and employees sent home.”® “[T]he Potter
County Clerk, Sheriff’s Office, and District Clerk
[were] hit the hardest.””

7L Maria Serrano, Potter County Judge Nancy Tanner
speaks about county’s malware, ABC 7 News (May 13,
2019).

2 Douglas Clark, IT Recovery Ongoing in Potter
County, Texas, Following Virus, AMARILLO GLOBE-NEwS
(May 29, 2019).

73 Lisa Carr, Computer virus shuts down Potter County
email system, AmaARriLLo GLose-NEws (Apr. 21, 2019).

7 Kaley Green, Potter County Judge: Computer system
infected with ransomware, KAMR LocaL 4 News (May 7,
2019).
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Every aspect of the sheriff’s office was affected,
“from calls to bookings in the jail.””® Security

doors at the jail could not be operated through
computers, so jail officers had to escort detainees
through the corridors, manually locking and
unlocking each door, creating a significant drain
on sheriff’s department staff. The jail completed
booking information for people who were arrested
using pen and paper,’® but prosecutors, defense
attorneys, judges, and court personnel did not have
any way to access that information. Documents
and information could not be distributed between
county officials and employees, because the email
system was entirely disabled.”

Magistration proceedings for newly arrested people
had always been conducted by videoconferencing,
but that was not possible because the
videoconferencing system was inoperable.
Instead, a justice of the peace and necessary
court personnel had to go to the jail every day to
conduct magistration in person. The judges’ court
coordinators could not use the normal process to
appoint counsel to represent indigent defendants,
because doing so required access to the sheriff’s
department software, the district courts’ software,
and the county courts at law’s software, none of
which were functional.

For a time, the county attorney could not
commence prosecutions or conduct arraignments,’®
because the prosecutors had no way to access
criminal histories, probable cause affidavits, or
charging documents. Arraignments for defendants
in custody had traditionally been conducted

by videoconferencing between the jail and the
courthouse. Even once prosecutors were able

to conduct arraignments, they along with their
staff and judges and court personnel had to go in
person to the jail to arraign in-custody defendants,
creating more headaches and time demands for

7> Lisa Carr, Computer virus shuts down Potter County
email system, AmaARrILLO GLose-NEws (Apr. 21, 2019).

76 Lisa Carr, Computer virus shuts down Potter County
email system, AmaArILLo GLose-NEws (Apr. 21, 2019).

77 Lisa Carr, Computer virus shuts down Potter County
email system, AmaARILLo GLose-NEws (Apr. 21, 2019).

78 Nicolette Perrone, Potter County officials’ computers
remain dark after viruses hit, KFDA NewscHANNEL 10 (Apr.
22, 2019).

the jail officials. The county courts at law had to
postpone cases that were scheduled for trial.”

By May 1, 2019, the county had largely figured
out how to operate the criminal justice system,
with 75% of the county’s servers and 90% of the
computers back in service.® Even so, the county
still had to address the problem of all of the legal
and court records that had been lost.

Recreating lost data and the cost of doing

so. Every county department had to set about
recreating its lost files.®" The courts, prosecution,
and sheriff’s office in Potter County use at least
four different computer software systems that do
not share data or interact with each other,® so the
records for each system had to be independently
recovered.

The sheriff’s office had to manually enter into
computers all of the jail booking information for
people arrested during the time the systems were

7 Nicolette Perrone, Potter County officials’ computers
remain dark after viruses hit, KFDA NewscHANNEL 10 (Apr.
22, 2019).
8 Douglas Clark, County working through viral attack,
AmvARILLO GLoBE-NEws (May 1, 2019).
81 Kaitlin Johnson, FBI investigating virus attack on
Potter County computer systems, KFDA NEwsCHANNEL 10
(Apr. 25, 2019).
8 The county courts at law use the “attorney program”
developed by the Potter County IT department, which
is basically a Microsoft Access database for which
the IT department wrote macros and created data
entry forms. The district clerk and district courts use
the Odyssey Case Manager system. Odyssey Case
Manager, TyLErR TECHNOLOGIES, https://www.tylertech.com/
products/odyssey/case-manager. The district attorney’s
office uses the TechShare system. TechShare,
Texas ConrFerReNCE oF Urean CouNTiEsS, https://cuc.org/
technology/. The sheriff’s office uses the Spillman Flex
system. Spillman Flex, MoTtoroLA SoLuTioNs, https://www.
spillman.com.

According to officials in the Potter County criminal
justice system, they have been interested for years
in having a single software system that can be used
by all components of the criminal justice system. With
modifications to satisfy the unique work requirements
of each component, a single integrated system would
reduce duplicative data entry, reduce conflicting data,
and generally promote overall efficiency and accuracy.
As recently as February 2019, TechShare administrators
visited the county to determine whether they could
modify the existing system used by prosecutors to
integrate the courts’ processes.
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inoperable. Then it had to recreate all past booking
and detention records, and it had to manually
recreate approximately 10,000 warrants.®®

Because the county courts at law used data
systems programmed internally by Potter County
IT, it is unclear whether the courts’ lost records can
ever be recovered. The district courts had not been
storing backups of their data, and they also had
not been paying their software vendor to back-up
their files. Potter County paid the vendor $31,000
to buy back over a year’s worth of the district court
records.

In addition to the loss of records resulting from

the ransomware attack, in mid-May 2019, the
district attorney’s office discovered that at least
two months of prosecution files and discovery
information were missing from its software system.
The software vendor anticipated it would take
upwards of six weeks for it to recover that lost data
for the district attorney’s office.

As of June 25, 2019, more than two months after
the ransomware attack occurred, Potter County
had already approved $127,800 in overtime pay
for county employees’ work in recovering and
reentering data into the computer systems.® The
county “did not have an established timetable for
the county IT system returning to normalcy, but
categorized the restoration process as remaining
in the recovery phase.”® By September 8, 2019,
a county official reports that the Potter County
Sheriff’s department was “continuing to input
missing data that could not be recovered,” but all
other core components of the county’s technology
systems were “back up and running.”

8 Douglas Clark, Potter County, Texas, Pays Overtime
Following IT Virus, AmARILLO GLoBE-NEWS (June 25,
2019).

8 Maria Serrano, Potter County Judge Nancy Tanner
speaks about county’s malware, ABC 7 News (May 13,
2019).

8 Douglas Clark, Potter County, Texas, Pays Overtime
Following IT Virus, AMARILLO GLoBE-NEWS (June 25,
2019).

8 Douglas Clark, Potter County, Texas, Pays Overtime
Following IT Virus, AmARILLO GLoBE-NEWS (June 25,
2019).



CHAPTER 7

THE STATE OF TEXAS RESPONSBILITY TO INDIGENT
DEFENDANTS - THE TEXAS FAR DEFENSE ACT

In 1963, the U.S. Supreme Court held in Gideon v. Wainwright that providing and
protecting the Sixth Amendment right to effective assistance of counsel for the
indigent accused in state courts is a constitutional obligation of the states under the due
process clause of the Fourteenth Amendment.?” Every state in the nation must have a
system for providing an attorney to represent each indigent defendant who is charged
with a crime and faces the possible loss of their liberty. Because the “responsibility to
provide defense services rests with the state,” national standards as summarized in the
ABA Ten Principles of a Public Defense Delivery System unequivocally declare “there
should be state funding and a statewide structure responsible for ensuring uniform
quality statewide.”®®

A brief history of providing the right to counsel in
Texas

For 39 years after the Gideon v. Wainwright decision, the State of Texas delegated
to counties and judges all responsibility for providing and paying for the Sixth
Amendment right to counsel of indigent defendants.® As late as the turn of the
21st century, little was actually known about how many Texas defendants required
appointed counsel, how judges and counties went about providing attorneys to

8 Gideon v. Wainwright, 372 U.S. 335, 341-45 (1963) (“[T]hose guarantees of the Bill of Rights
which are fundamental safeguards of liberty immune from federal abridgment are equally protected
against state invasion by the Due Process Clause of the Fourteenth Amendment. . . . [A] provision of the
Bill of Rights which is ‘fundamental and essential to a fair trial’ is made obligatory upon the States by
the Fourteenth Amendment. . . . [TThe Court in Betts v. Brady made an abrupt break with its own well-
considered precedents. In returning to these old precedents, . . . we but restore constitutional principles
established to achieve a fair system of justice. Not only these precedents but also reason and reflection
require us to recognize that in our adversary system of criminal justice, any person haled into court, who
is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him. . .. The
right of one charged with crime to counsel may not be deemed fundamental and essential to fair trials in
some countries, but it is in ours.”).

8  AMERICAN BAR Ass’N, ABA TeN PriNcIPLES OF A PuBLic DEFENSE DELIVERY SYSTEM, Principle 2 cmt.
(2002).

8 TexAS INDIGENT DEFENSE ComMiISSION, FAIR DEFENSE LAW: A PRIMER FOR TEXAS LEGISLATORS AND
Starr, 85TH LEGISLATIVE SESsION 2 (2017).
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represent them, and the cost of doing s0.”® A series of reports released in 2000 laid the
groundwork for changes to the provision of indigent defense services in Texas.

First, in September 2000, the State Bar of Texas” Committee on Legal Services to the
Poor in Criminal Matters released its report on a three-part survey it conducted over
four years, of criminal defense lawyers, prosecutors, and judges who had criminal
jurisdiction, providing their “collective assessment of the status of indigent criminal
defense in Texas.”! The report observed that each of the then 862 trial courts spread
across Texas’ 254 counties operated its own system of providing representation to
indigent defendants®* and concluded that “[t]he system of representing indigents
charged in criminal matters in Texas is in need of serious reform.”*?

The State Bar committee offered six broad suggestions for “immediate consideration”:
make a meaningful state level commitment to improve indigent defense; adopt
professional standards for the representation of indigent clients; develop accurate

and efficient criteria to determine whether a person is indigent; provide adequate
compensation and timely payments to appointed attorneys; guarantee necessary
support services for the defense of indigent clients; and establish systematic data
gathering and monitoring of all indigent defense services.*

Second, in October 2000, the Texas Defender Service published a nine-chapter report
on Texas’ death penalty system.”® Two full chapters were devoted to the provision of
the right to counsel in capital cases at trial, on direct appeal, and in state habeas corpus

% TexAs House oF REPRESENTATIVES HOUSE RESEARCH ORGANIZATION, THE BEST DEFENSE: REPRESENTING

INDIGENT CRIMINAL DEFENDANTS 1-2 (Nov. 22, 1999).
91 STATE BAR OF TEXAS COMMITTEE ON LEGAL SERVICES TO THE POOR IN CRIMINAL MATTERS, MUTING
GIDEON’S TRUMPET: THE CRisis IN INDIGENT CRIMINAL DEFENSE IN TEXAS, at 5 of 36 (Sept. 22, 2000).
%2 STATE BAR OF TEXAS COMMITTEE ON LEGAL SERVICES TO THE POOR IN CRIMINAL MATTERS, MUTING
GIDEON’S TRUMPET: THE CRisis IN INDIGENT CRIMINAL DEFENSE IN TEXAS, at 4 of 36 (Sept. 22, 2000).
% STATE BAR OF TEXAS COMMITTEE ON LEGAL SERVICES TO THE POOR IN CRIMINAL MATTERS, MUTING
GipEON’S TRUMPET: THE CRisis IN INDIGENT CRIMINAL DEFENSE IN TEXas, at 22 of 36 (Sept. 22, 2000).
Reflecting the views of judges, prosecutors, and defense attorneys, the report explained in conclusion:
By virtually every standard examined here, the current system of indigent legal representation
ignores at least the spirit of Gideon v. Wainwright. In Texas, indigent criminal representation
is, at times, politicized, ineffective, and provides a different standard of justice when compared
to those who can afford their own attorneys. The appointment process unnecessarily and
inappropriately considers personal and political relationships. Defense attorneys are frequently
provided with neither proper financial incentives nor with sufficient resources to vigorously
defend their clients. Most disturbingly, the current system appears to provide a lower standard
of justice for the state’s poor.
1d.
% STATE BAR OF TEXAS COMMITTEE ON LEGAL SERVICES TO THE POOR IN CRIMINAL MATTERS, MUTING
GipEON’S TRUMPET: THE CRisis IN INDIGENT CRIMINAL DEFENSE IN TExas 22-24 (Sept. 22, 2000).
% TexAS DEFENDER SERVICE, A STATE OF DENIAL: TEXAS JUSTICE AND THE DEATH PENALTY (Oct. 2000).
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proceedings.”® The report detailed a rogues’ gallery of appointed attorneys in capital
case trials who were underfunded, impaired, asleep during trial, or completely lacking
in capital case experience.”’

The Texas Defender Service made five recommendations toward ensuring the
provision of effective assistance of counsel in death penalty cases: establish a statewide
capital public defender system; establish statewide statutory standards for capital trial
counsel and prohibit appointing counsel who do not meet the standards; allocate state
funding for the defense of capital cases; abolish the presumptive fee caps for capital
habeas corpus attorneys and pay them reasonable compensation; and monitor the list of
qualified capital habeas corpus attorneys and remove attorneys who provide deficient
performance.’®

Finally, in December 2000, the Texas Appleseed Fair Defense Project released what it
described as “the most comprehensive study ever conducted of county-level indigent
defense practices in Texas.”” In explaining why it was necessary to conduct the study,
the report said:

There is a widespread impression that Texas has one of the least fair and
least efficient approaches to indigent defense in the nation. While many
might contest this view, it is uncontested that the state of Texas does not
conduct the kind of oversight, monitoring or systematic data collection

% TExAS DEFENDER SERVICE, A STATE OF DENIAL: TEXAS JUSTICE AND THE DEATH PENALTY, chs. 6-7 (Oct.

2000).

7 TExAS DEFENDER SERVICE, A STATE OF DENIAL: TEXAS JUSTICE AND THE DEATH PENALTY 81-99 (Oct.

2000). The report observed:
To this day, Texas courts find lawyers for poor capital defendants primarily by tapping local
criminal defense attorneys in private practice. Until 1995, courts were virtually unconstrained
in these choices. A capital defendant’s fate often turned on the preference of the judge who
happened to be assigned to preside in his case. While some judges chose competent, well-
respected lawyers, others appointed law school friends, campaign contributors, or lawyers who
promised to free crowded dockets by trying cases quickly.

Since 1995, a State statute has required that lawyers in Texas capital cases be chosen from
a list of “qualified” attorneys. However, no specific standards are set in the statute; that task
is reserved for local committees, which also determines who is qualified for appointments.
Because each county is entitled to create its own qualifications for capital defense attorneys,
standards vary widely from county to county.

The lack of any centralized standards or controls makes it difficult to ensure indigent
defense representation of consistently high quality. . . . Finally, the list of attorneys qualified
for appointments is not even mandatory. The Court of Criminal Appeals has held that a judge
may ignore the new law and appoint attorneys who are not on the list.

1d. at 79-80.

% TEeXAS DEFENDER SERVICE, A STATE OF DENIAL: TEXAS JUSTICE AND THE DEATH PENALTY, at A-43 to
A-44 (Oct. 2000).

9 TexAS APPLESEED FAIR DEFENSE PrOJECT, THE FAIR DEFENSE REPORT: ANALYSIS OF INDIGENT DEFENSE
PracTices IN TExas 1 (Dec. 2000).
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which would enable anyone definitively to refute the claim. Indeed this
very lack of information and self-assessment is itself a serious flaw in
the Texas approach to indigent defense.

The problems caused by this information vacuum are compounded
by the fact that Texas does not have a single “indigent defense system”
in the sense of a coherent and consistent scheme built around unifying
standards or principles. Rather legal representation for indigent criminal
defendants in Texas is provided under independent systems that have
evolved separately in each county, with little oversight or guidance
from the state — and with no State funding. As a result there is an
extraordinary variety of different indigent defense procedures utilized in
the 254 different counties in Texas — including even differences among
courts within the same county. With more than 800 criminal courts in
the state, there are potentially 800+ different indigent defense “systems”
in Texas. . . . Without comprehensive, systematic information available
about all these different local procedures it is not possible for anyone to
fully evaluate the operation of indigent defense in Texas.'®

Based on a special survey of Texas counties about their spending in 1999 on indigent
defense representation, carried out for the first time by the Texas Office of Court
Administration, Texas Appleseed reported:

It is estimated that Texas taxpayers pay between $90 million and $100
million dollars a year to support the current patchwork of indigent
defense systems across the state. . . . The public has a right and need
to know precisely how these monies are being spent, whether they

are being spent efficiently and whether they are purchasing the kind
of effective defense representation needed to ensure that the resulting
outcome is both fair and accurate.'”!

After conducting “systematic information gathering and analysis in a representative
sample of 23 Texas counties, containing 61% of the state’s population,”'?* Texas
Appleseed made 46 specific recommendations to improve indigent defense in Texas
in capital cases, in non-capital felonies and misdemeanors, in juvenile court, and for
defendants with mental illness.'*

100 TgxAs APPLESEED FAIR DEFENSE PROJECT, THE FAIR DEFENSE REPORT: ANALYSIS OF INDIGENT DEFENSE

PracTices IN TExas 3 (Dec. 2000).

100 TgxAs APPLESEED FAIR DEFENSE PROJECT, THE FAIR DEFENSE REPORT: ANALYSIS OF INDIGENT DEFENSE
PracTicEs IN TExas 3-4 (Dec. 2000).

102 TgxAs APPLESEED FAIR DEFENSE PROJECT, THE FAIR DEFENSE REPORT: ANALYSIS OF INDIGENT DEFENSE
PracTices IN TExas 4 (Dec. 2000).

103 TgxAs APPLESEED FAIR DEFENSE PROJECT, THE FAIR DEFENSE REPORT: FINDINGS AND RECOMMENDATIONS
ON INDIGENT DEFENSE PrACTICES IN TExAs (Dec. 2000).
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The Texas Fair Defense Act

Against this backdrop and beginning January 1, 2002, through the Texas Fair Defense
Act,'™ the State of Texas took its first steps toward providing some state funding

for and some state level oversight of the Sixth Amendment right to counsel.'® That
legislation did three things:'%

» it amended then-existing Texas laws about how and when counsel is appointed
to represent an indigent defendant, the compensation of attorneys who provide
that representation, and standards for the representation provided to indigent
persons;

+ itrequired judges with jurisdiction over criminal matters to adopt county-wide
procedures for appointing attorneys to represent indigent defendants; and

it created the Task Force on Indigent Defense, with authority to promulgate
statewide policies and standards for indigent defense representation, to receive
reporting from counties and monitor the counties’ compliance with state
standards and policies, and to make grants of appropriated state funds to aid
counties in the provision of indigent defense services.

The Task Force on Indigent Defense (TFID) was established as a standing committee
of the Texas Judicial Council,'”” and the budget for TFID was contained within the
budget of the council.'”® The legislation created the Fair Defense Account to hold
funds appropriated for the use of TFID in implementing the Texas Fair Defense

Act provisions.'” For FY2002 and FY2003, the legislature appropriated a total of
$19,829,000 to the Fair Defense Account.!'"” TFID was authorized five full-time
positions for its first two years of operation, and of the total funding allocated,
$1,434,500 was appropriated for the establishment and administration of the TFID.!"
This left $18,394,500 for TFID to award in grants to Texas’ 254 counties over the first
two years — an average of $35,210 per county per year. While roughly nine million
dollars for each of two years is a significant sum, it represented only about 10% of the

14 Texas Fair Defense Act, ch. 906, 2001 Tex. Gen. Laws 1800 (eff. Jan. 1, 2002).

15 Prior to the Texas Fair Defense Act, the only funding the state provided was for: most of the cost of
representation provided to indigent prison inmates accused of committing crimes while an inmate, with
counties paying the first $250 of the costs in any conflict case; and up to $25,000 per case for indigent
defense representation in state habeas corpus proceedings in death penalty cases, with counties paying
any additional costs in each case. TExas House oF REPRESENTATIVES HOUSE RESEARCH ORGANIZATION, THE
BEST DEFENSE: REPRESENTING INDIGENT CRIMINAL DEFENDANTS 4 (Nov. 22, 1999).

6 Enrolled Bill Summary, Senate Bill 7, TExas LEGISLATURE ONLINE, https://capitol.texas.gov/
BillLookup/BillSummary.aspx?LegSess=77R&Bill=SB7.

17 Texas Fair Defense Act, ch. 906, § 14, 2001 Tex. Gen. Laws 1800, 1812 (eff. Jan. 1, 2002).

18 Texas Fair Defense Act, ch. 906, § 14, 2001 Tex. Gen. Laws 1800, 1813 (eff. Jan. 1, 2002).

199 Texas Fair Defense Act, ch. 906, § 14, 2001 Tex. Gen. Laws 1800, 1813 (eff. Jan. 1, 2002).

10 General Appropriations Act, ch. 1515, art. IV-11, 2001 Tex. Gen. Laws 5411, 5928 (eff. Sept. 1,
2001). The appropriations were for $7,889,000 in FY2002 and $11,940,000 in FY2003. /d.

" General Appropriations Act, ch. 1515, art. IV-11, 2001 Tex. Gen. Laws 5411, 5931 (eff. Sept. 1,
2001). The appropriations were for $649,000 in FY2002 and $785,500 in FY2003. /d.
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$90 to $100 million that Texas’ counties were collectively estimated to have spent on
indigent defense three years earlier in FY'1999.!'2

In 2011, the legislature created the Texas Indigent Defense Commission (TIDC) as a
permanent standing committee of the Texas Judicial Council,' replacing the TFID. As
of FY2019 (October 2018 through September 2019), TIDC is authorized 11 full-time
positions to carry out all of its functions across 254 Texas counties.!™*

Texas’ delegation of right to counsel responsibilities to
counties and trial court judges

Seventeen years after implementation of the Texas Fair Defense Act, the judges

who have criminal jurisdiction within each county are responsible for providing

and overseeing attorneys to represent indigent criminal defendants,'' and the
commissioners court in each county is responsible for funding nearly all of the cost of
providing indigent defense''® (as well as for funding much of the costs of the courts
and prosecution).

The role that the State of Texas exercises today, through the TIDC,'"” in overseeing
and funding the trial level right to counsel is extremely limited. The TIDC does not

12 TgxAs APPLESEED FAIR DEFENSE PROJECT, THE FAIR DEFENSE REPORT: ANALYSIS OF INDIGENT DEFENSE

PracTicEs IN TExas 3-4 (Dec. 2000).

13 Acts 2011, ch. 984, § 1, 2011 Tex. Gen. Laws 2461, 2462 (eff. Sept. 1, 2011).

14 General Appropriations Act, ch. 605, art. IV-23, 2017 Tex. Gen. Laws 1648, 2203 (eff. Sept. 1,
2017).

15 Tex. CobE CrRiM. Proc. ANN. art. 26.04(a) (West 2017).

116 Tex. Cope CrRiM. Proc. AnN. art. 26.05(f) (West 2017).

17 The only other state-level agencies with responsibilities for representation provided to indigent
people are:

» the State Counsel for Offenders, which operates under the Texas Board of Criminal Justice and
is responsible for providing representation to indigent defendants who are “charged with an
offense committed while in the custody of the correctional institutions division or a correctional
facility authorized by Section 495.001, Government Code.” TEx. Cobe CriM. PrRoc. ANN. art.
26.051 (West 2017). See State Counsel for Offenders, TExas DEPARTMENT OF CRIMINAL JUSTICE,
https://www.tdcj.texas.gov/tbcj/scfo/index.html; STATE BAR OF TEXAS LEGAL SERVICES TO THE
Poor N CRIMINAL MATTERS COMMITTEE, REVIEW OF THE OPERATIONS OF STATE COUNSEL FOR
OFFENDERS (Dec. 8, 2017).

» the Office of Capital and Forensic Writs, which is responsible for: representing all death-
sentenced defendants in state habeas corpus proceedings, without regard to whether they are
indigent and presuming the office is not otherwise prohibited from providing the representation;
and representing defendants in cases referred to it by the Texas Forensic Science Commission
relating to forensic analysis conducted by crime laboratories. TEx. CobeE Crim. PrROC. ANN.
art. 11.071(2) (West 2017) (death penalty state habeas corpus); Tex. Cope CriM. PrRoC. ANN.
art. 38.01(4)(h) (West 2017) (forensic analysis cases); TEX. Gov’T Cope ANN. § 78.054 (West
2017). See OFrICE OF CAPITAL AND FOrRENSIC WRITS, http://www.ocfw.texas.gov; NATIONAL
Assoc. FOrR PuBLIC DEFENSE, ASSESSMENT OF THE TEXAS OFFICE OF CAPITAL AND FORENSIC WRITS
(Apr. 30, 2018).
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directly provide representation to indigent defendants. The TIDC also does not have
the power to force counties or judges to comply with any law, rule, standard, or policy
relating to the provision of indigent defense services; all TIDC can do is withhold state
grant funds from counties for non-compliance with conditions of those grants.''®

When a state chooses to delegate its right to counsel responsibilities to counties and
locally elected governmental officials, the state must guarantee not only that those local
governments and local officials are capable of providing adequate representation but
also that they are in fact doing so.'"”

Oversight of the right to counsel

The U.S. Constitution holds the State of Texas responsible for providing and
overseeing attorneys to effectively represent indigent defendants. '

TIDC policies & standards and limited enforcement authority

The Texas legislature requires TIDC to “develop policies and standards for providing
legal representation and other defense services to indigent defendants at trial, on
appeal, and in postconviction proceedings.”'*! The authorizing statute includes a list
of 12 separate types of substantive standards that the TIDC is expressly authorized

to promulgate, along with a catchall provision for “other policies and standards

for providing indigent defense services as determined by the commission to be
appropriate.”!?

18 Tex. Gov’t CobE ANN. § 79.037(a)(3) (West 2017).

19 Cf. Robertson v. Jackson, 972 F.2d 529, 533 (4th Cir. 1992) (although administration of a food
stamp program was turned over to local authorities, ““ultimate responsibility’ . . . remains at the

state level.”); Osmunson v. State, 17 P.3d 236, 241 (Idaho 2000) (where a duty has been delegated

to a local agency, the state maintains “ultimate responsibility” and must step in if the local agency
cannot provide the necessary services); Claremont School Dist. v. Governor, 794 A.2d 744 (N.H.
2002) (““While the State may delegate [to local school districts] its duty to provide a constitutionally
adequate education, the State may not abdicate its duty in the process.”); letter and white paper from
American Civil Liberties Union Foundation et al to the Nevada Supreme Court, regarding Obligation
of States in Providing Constitutionally-Mandated Right to Counsel Services (Sept. 2, 2008) (“While
a state may delegate obligations imposed by the constitution, ‘it must do so in a manner that does not
abdicate the constitutional duty it owes to the people.’”), http://www.nlada.net/sites/default/files/nv_
delegationwhitepaper09022008.pdf.

120 Gideon v. Wainwright, 372 U.S. 335, 341-45 (1963) (“[T]hose guarantees of the Bill of Rights
which are fundamental safeguards of liberty immune from federal abridgment are equally protected
against state invasion by the Due Process Clause of the Fourteenth Amendment. . .. [A] provision of
the Bill of Rights which is ‘fundamental and essential to a fair trial” is made obligatory upon the States
by the Fourteenth Amendment. . . . The right of one charged with crime to counsel may not be deemed
fundamental and essential to fair trials in some countries, but it is in ours.”).

21 Tex. Gov’t CobE ANN. § 79.034 (West 2017).

2 Tex. Gov’t CoDE ANN. § 79.034(a) (West 2017).
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Despite this broad standard-making authority, the TIDC has adopted only three
substantive standards: a requirement that a county’s procedures for appointing counsel
include a method for defendants to obtain and submit forms requesting appointment
of counsel “at any time after the initiation of adversary judicial proceedings”;'* a
minimum continuing legal education requirement;'** and requirements for contract
defender programs.'* (These TIDC standards and their actual effect on indigent
defense representation are explained in detail in the subsequent chapters where

they have relevance.) As TIDC explains, “[i]n many policy areas related to indigent
defense, the Commission has chosen to promulgate model policies, forms, and

procedures rather than mandatory standards or rules.”!?¢

Judges’ responsibility for providing attorneys to represent indigent defendants
in criminal cases'’

State law requires the judges who have jurisdiction over criminal cases in each county
to adopt by local rule “countywide procedures” for providing counsel to indigent
defendants at trial and appeal for crimes punishable by incarceration.!?® The TIDC
refers to this as a county’s “plan,” and the TIDC provides model templates and forms
that judges can follow if they so choose.'”’

As explained in chapter 1, district court judges have jurisdiction over all felony cases,
and some district court judges have felony jurisdiction in more than one county.'*
Meanwhile, county level court judges (constitutional county court and/or statutory
county courts) have jurisdiction over jailable misdemeanor cases, but only within

the county where the judge is elected.”®! As a result, adopting and implementing
countywide procedures can present challenges for the judges in many Texas counties.

The chart below shows the judges in Armstrong and Potter counties (and Randall
County) who are responsible under state law for adopting the indigent defense

2 Tex. Apmin. Copk tit. 1, § 174.51 (2018).

124 Tex. ApMmiN. Cope tit. 1, §§ 174.1 through 174.4 (2017).

12 Tex. ApMmiN. Cope tit. 1, §§ 174.10 through 174.25 (2018).

126 Rules, Policies & Standards, TExas INDIGENT DEFENSE COMMISSION, http://www.tidc.texas.gov/
policies-standards/rules/.

127 The provision of the Sixth Amendment right to counsel to children in juvenile delinquency
proceedings is outside the scope of this evaluation. State law places responsibility for the provision of
counsel to children on a juvenile board established in each county. TEx. Fam. Cope ANN. § 51.102 (West
2017); see generally, TEx. Hum. REs. Cobe ANN. §§ 152.0001 through 152.2571 (West 2017).

128 Tex. Cobe CrRiM. Proc. ANN. art. 26.04(a) (West 2017).

129 Model Forms & Procedure, Policies & Standards, TExAS INDIGENT DEFENSE COMMISSION, www.tidc.
texas.gov/policies-standards/model-forms-procedures/.

130 Tex. ConsT. art. V, §§ 7, 8; TeEx. CobE Crim. Proc. ANN. arts. 4.01, 4.05, 4.17 (West 2017); Tex.
Gov’T CopE ANN. §§ 24.007(a), 24.101 through 24.6008 (West 2017).

Bl Tex. Cope CrRiM. Proc. AnN. arts. 4.05, 4.07 (West 2017); see TEx. Gov’T CobE ANN. § 25.0003
(West 2017) (statutory county court); TEx. Gov’T CopE ANN. § 26.045 (West 2017) (county court); TEX.
PenaL Cope ANN. §§ 12.03, 12.21, 12.22, 12.23 (West 2017).
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procedures (the courts shown in gray have criminal jurisdiction, though they do not
presently preside over criminal cases'*?):

: ARMSTRONG COUNTY :  POTTERCOUNTY : RANDALL COUNTY
county seat Claude : county seat Amarillo : county seat Canyon

FELONIES

47th District Court 47th District Court

{  108th District Court

181st District Court
: 251st District Court 257st District Court
320t District Court

47th District Court

District courts

JAILABLE MISDEMEANORS

County level Armstrong Potter
courts : County Court County Court

: Potter
+ County Court at Law No. 1

: Potter
: County Court at Law No. 2

There are only two judges in Armstrong County who have criminal jurisdiction — one
district court judge and one county court judge — and these two judges are jointly
responsible under Texas law for adopting the Armstrong County plan for the provision
of counsel to the indigent in criminal cases.'*

There is a total of eight judges with criminal jurisdiction in Potter County — five district
court judges and three county level court judges — and these eight judges are jointly
responsible under Texas law for adopting the Potter County plan for the provision of
counsel to the indigent in criminal cases.'** Nonetheless, the Potter County Court judge
does not participate in adopting the plan for the provision of indigent defense nor in
any other aspect of the provision of indigent defense representation in Potter County.

As shown in the chart above, three district court judges including the judge in
Armstrong County hold criminal jurisdiction in more than one county. Understandably,

132

By agreement between the judges, effective January 1, 2019, the 47th District Court does not handle
any felony cases in Randall County, and the 181st District Court does not handle any felony cases in
Potter and Armstrong counties. Joint Order Regarding Division and Allocation of Criminal Law, Family
Law and Civil Law Cases, at 1 (Tex. Potter County, eff. Jan. 1, 2019). In Potter County, effective
January 1, 2019, criminal cases are no longer allotted to the constitutional county court. /d.

133 Tex. ConsT. art. V, § 15 (establishing constitutional county court in every county); Tex. Gov’T CobE
ANN. § 24.149 (West 2017) (establishing 47th District Court in Armstrong County).

134 Tex. ConsT. art. V, § 15 (establishing constitutional county court in every county); Tex. Gov’T CobE
ANN. §§ 25.1901, 25.1902 (West 2017) (establishing county courts at law in Potter County); Tex. Gov’t
CopE ANN. §§ 24.149, 24.210, 24.361, 24.428, 24.628 (West 2017) (establishing district courts in Potter
County).
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a district court judge who presides over felonies in more than one county would prefer
to use the same procedures for appointing counsel in every county where that judge
presides, rather than changing procedures as the judge moves from county to county.
At least in part for this reason, in October of 2011, the judges of Armstrong, Potter,
and Randall counties jointly adopted a single plan for all three counties to provide the
right to counsel to indigent defendants in criminal cases.'* The judges of each county
could, if they so desired, adopt separate plans in each county.

County reporting and TIDC information gathering

County plans for providing indigent defense services. State law requires that, by
November 1 of every odd-numbered year, the judges of each county must: provide

to the TIDC a copy of all of the rules, forms, plans, proposals, and contracts that
together make up the procedures used in the county to provide appointed counsel to
indigent defendants; and notify TIDC of any revisions made to previously submitted
information or verify that there have been no changes.'** TIDC publishes on its website
the plans adopted by all 254 counties."’

As published on the TIDC website, the plan adopted by the criminal court judges to
provide indigent defense services in Armstrong County and Potter County at the time
of this evaluation is entitled “Armstrong, Potter and Randall District Court and County
Court Plan.”!3® It contains eight sections:'*

Preamble (dated Oct. 6, 2011);

I. Prompt Magistration (dated Oct. 5, 2017);

II. Indigence Determination Standards (dated Oct. 5, 2017);

[II. Minimum Attorney Qualifications (dated Oct. 5, 2017 and June 10,

2013);

IV. Prompt Appointment of Counsel (dated Oct. 5, 2017);

V. Attorney Selection Process (dated Oct. 5, 2017);

VI. Fee and Expenses Payment Process (dated Oct. 5, 2017); and

Plan Documents.

The published plan for Armstrong County and Potter County contains provisions that
are no longer in effect today,'*’ despite the judges’ duty to notify TIDC if they make

15 Armstrong, Potter and Randall District Court and County Court Plan (adopted Oct. 6, 2011 and
subsequently amended). The Potter County Court judge did not participate in adopting the plan.

136 Tex. Gov’t CobE ANN. § 79.036(a)-(d) (West 2017).

137 See Current Indigent Defense Plan, Indigent Defense Data for Texas, TEXAS INDIGENT DEFENSE
ComMissIon, http://tidc.tamu.edu/public.net/Reports/IDPlanNarrative.aspx.

138 See Armstrong, Potter and Randall District Court and County Court Plan (adopted Oct. 6, 2011 and
subsequently amended), http://tidc.tamu.edu/IDPlan/ViewPlan.aspx?PlanID=212.

1% The numbered sections of the plan correspond to what TIDC characterizes as “The six core
requirements of the Fair Defense Act.” See TEx. ApmiN. Copk tit. 1, § 174.28(c) (2018).

10 See Armstrong, Potter and Randall District Court and County Court Plan (adopted Oct. 6, 2011 and
subsequently amended).
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any changes.'*! The plan says the Caprock Regional Public Defender Office attorneys
(CRPD)'*? are on the Armstrong County list for appointments in misdemeanors and (if
approved by the district court judge) on the Armstrong County lists for appointments
in non-capital felonies, and the plan states that CRPD attorneys “will be appointed

as many times as necessary to achieve adequate workload for the CRPD without
exceeding its available resources.”!* It has been years since the Armstrong County
judges chose to no longer participate in the Caprock Regional Public Defender
program. The last year during which Armstrong County reported any cases as being
handled by any public defender office was FY2014.!4

The published plan for Armstrong County and Potter County fails to contain other
provisions used in the counties today,'* despite the judges’ duty to notify TIDC if they
make any changes.'*® The plan does not mention it, but Armstrong and Potter counties
both participate in the Regional Public Defender Office for Capital Cases program
(RPDO)'” and have done so since FY2009.!* Because both counties participate in

1“1 Tex. Gov’t CobE ANN. § 79.036(a)-(d) (West 2017).

12 The Caprock Regional Public Defender Office (CRPDO) was and is a law school criminal clinic
operated by the Texas Tech University School of Law. Caprock Regional Public Defender Office,
Texas TecH UNIVERSITY ScHooL of Law, http://www.depts.ttu.edu/law/clinics-and-externships/clinics/
crpd/index.php. Through the law school’s criminal clinic, a licensed attorney supervises qualified law
students as they represent indigent defendants. See TeEx. S.CT. RULES AND REGULATIONS GOVERNING
THE PARTICIPATION OF QUALIFIED LAW STUDENTS AND QUALIFIED UNLICENSED LAW SCHOOL GRADUATES IN
THE TRIAL OF CaAsEs IN TExAs (promulgated pursuant to House Bill 424 of the 64th Legislature (Acts
1975, 64th Leg., ch. 56, p. 120, amending Acts 1971, 62nd Leg., ch. 706, p. 2336), for the purpose of
governing the participation of qualified law students and qualified unlicensed law school graduates in the
trial of cases in Texas).

CRPDO was established as a regional public defender office in 2011 through a TIDC discretionary
grant awarded to Dickens County, and Dickens County “contracted with Texas Tech University School
of Law to operate the [CRPDO] program.” TExas INDIGENT DEFENSE ComMMiISSION, FiscAL MONITORING
REeporT, CaPrROCK REGIONAL PuBLIC DEFENDER OFFICE, TEXAs TECH UNIVERSITY, DISCRETIONARY GRANT
FiscaL REviEw 4 (Mar. 27, 2018). Dickens County enters into interlocal agreements with other panhandle
counties for those counties to participate in the CRPDO program. /d. CRPDO instructs potential clients
that the program may represent them if they are “charged with a crime in . . . any rural county of West
Texas.” Caprock Regional Public Defender Office — Information for Clients, TExas TECH UNIVERSITY
SchooL oF Law, http://www.depts.ttu.edu/law/clinics-and-externships/clinics/crpd/clients.php. The
counties that participate in the CRPDO program can change from year to year.

43 See Armstrong, Potter and Randall District Court and County Court Plan, 9 IL.A.v., [IL.C., V.C.,
VL.D. (adopted Oct. 6, 2011 and subsequently amended).

1 See Armstrong County Expenditure Report Summary — Fiscal Year 2014, Indigent Defense Data for
Texas, TExAS INDIGENT DEFENSE COMMISSION.

45 See Armstrong, Potter and Randall District Court and County Court Plan (adopted Oct. 6, 2011 and
subsequently amended).

16 Tex. Gov’t CobE ANN. § 79.036(a)-(d) (West 2017).

147 Interlocal Agreement (undated, but 2019) (between Lubbock County, Texas through the Regional
Public Defender for Capital Cases, and Armstrong County, Texas); Interlocal Agreement (Mar. 24,
2008) (between Lubbock County, Texas through the Regional Public Defender for Capital Cases, and
Potter County, Texas).

8 See Armstrong County Expenditure Report Summary - Fiscal Year 2009, Indigent Defense Data for
Texas, TExas INDIGENT DEFENSE ComMmissiON; Potter County Expenditure Report Summary — Fiscal Year

3
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the RPDO program, if an indigent defendant is charged with capital murder in the
county and the prosecutor seeks the death penalty (and assuming the RPDO does
not have “a conflict of interest among defendants or a legal liability for [RPDO] to
accept appointment”),'* the RPDO provides a capital defense team of two attorneys,
one investigator, and one mitigation specialist to represent that indigent defendant at
trial at no additional cost to the county,'® though the county must pay any other case
related expenses of that defendant.’! The judges only use the existing provisions in
the published plan to provide representation in a death penalty case at trial when the
RPDO has a conflict.'>

The published plan for Armstrong County and Potter County also contains provisions
that are different from those actually used in the counties today,'* despite the

judges’ duty to notify TIDC if they make any changes.'>* The published plan says the
“appointing authority” in Potter County is: Judge Pamela Sirmon for misdemeanor
cases in which no case has been filed in the trial court; Judge Doug Woodburn for
felony cases in which no case has been filed in the trial court; and the trial court
judge for all cases that have been “filed in the trial court.”’>> As actually implemented
in Potter County, the appointing authority is: for misdemeanor cases both filed and
unfiled, the two Potter County county court at law judges rotate responsibility monthly;
for felony cases prior to indictment, the five Potter County district court judges rotate
responsibility on a quarterly basis, although the judge of the 47th District Court takes
his own quarterly rotation as well as that of the judge of the 181st District Court; for
felony cases following indictment, the district court to the which the case was allotted
appoints counsel, with the 47th District Court appointing counsel for all cases allotted
to both the 47th District Court and the 181st District Court.

A TIDC standard requires that the procedures adopted by a county’s judges “must

provide a method to allow defendants to obtain the necessary forms for requesting

appointment of counsel and to submit completed forms for requesting appointment
of counsel at any time after the initiation of adversary judicial proceedings.”!%

2009, Indigent Defense Data for Texas, TExAs INDIGENT DEFENSE COMMISSION.

4 See, e.g., Interlocal Agreement, § 1.02 (undated, but 2019) (between Lubbock County, Texas
through the Regional Public Defender for Capital Cases, and Armstrong County, Texas).

130 See, e.g., Interlocal Agreement, § 1.03, 1.07 (undated, but 2019) (between Lubbock County, Texas
through the Regional Public Defender for Capital Cases, and Armstrong County, Texas).

1L See, e.g., Interlocal Agreement, 9§ 1.06, 1.08 (undated, but 2019) (between Lubbock County, Texas
through the Regional Public Defender for Capital Cases, and Armstrong County, Texas).

152 See Armstrong, Potter and Randall District Court and County Court Plan, 4 IIL.A.iv., IIL.B.
(adopted Oct. 6, 2011 and subsequently amended).

133 See Armstrong, Potter and Randall District Court and County Court Plan (adopted Oct. 6, 2011 and
subsequently amended).

134 Tex. Gov’t CobE ANN. § 79.036(a)-(d) (West 2017).

15 Armstrong, Potter and Randall District Court and County Court Plan, § IV.A.vi. (adopted Oct. 6,
2011 and subsequently amended).

136 Tex. Apmin. Copk tit. 1, § 174.51 (2017).
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Defendants are given differing information about how to obtain the forms to request
appointment of counsel outside of the magistration proceeding, depending on who is
instructing them. The plan itself says: “If a defendant wishes to request counsel prior
to the initial appearance, the forms required to request counsel may be obtained at the
Texas Indigent Defense Commission’s website at http://tidc.tamu.edu/public.net/ or
from: the court coordinator of the court in which the case is pending,”'>” although it is
unclear how any indigent defendant would know of the existence of the plan or where
to find it in order to see this information. Potter County jail personnel advise felony
defendants to contact the District Attorney’s office if they want to request appointed
counsel after bonding out of jail, and otherwise the jail personnel say that bondsmen
will tell a defendant how to request appointed counsel.

In the published plan for Armstrong County and Potter County, the “Plan Documents”
section lists in alphabetical order 10 downloadable documents that, according to state
law, are supposed to be those “used in the county to provide appointed counsel to
indigent defendants.”'>® The plan documents in the published plan are not always those
actually used in the counties today. For example, the magistrate’s warning form and
the forms defendants must complete to request appointed counsel, as provided in the
plan documents, are not consistently used in Armstrong County and Potter County.

157 Armstrong, Potter and Randall District Court and County Court Plan, 9 IV.A.i.-ii., v. (adopted Oct.
6, 2011 and subsequently amended).
138 See Armstrong, Potter and Randall District Court and County Court Plan, at Plan Documents
(adopted Oct. 6, 2011 and subsequently amended); TEx. Gov’t CobE ANN. § 79.036(a)-(d) (West 2017).
As shown in the plan, those “Plan Documents” are:
*  Armstrong Potter Randall District and County Court 2011 Request for Court Appointed
Attorney (Potter).doc (9/12/2011 3:11:05 PM)
*  Armstrong Potter Randall District and County Court Affidavit of Indigence.doc (10/23/2015
11:24:48 AM)
*  Armstrong Potter Randall District and County Court Amended Attorney Compliance
Certification for Criminal Appointments.docx (3/18/2014 5:24:36 PM)
*  Armstrong Potter Randall District and County Court Appointment of Counsel for Out-of-
County Warrant.pdf (10/4/2017 3:01:50 PM)
*  Armstrong Potter Randall District and County Court Attorney Application for Appointment.
docx (12/31/2013 10:54:09 AM)
*  Armstrong Potter Randall District and County Court Attorney Compliance Certification for
Criminal Appointments.docx (6/6/2013 1:09:42 PM)
*  Armstrong Potter Randall District and County Court Attorney Fee Schedule.docx (10/4/2017
2:47:37 PM)
*  Armstrong Potter Randall District and County Court Attorney Fee Voucher.doc (3/3/2017
3:52:40 PM)
e Armstrong Potter Randall District and County Court Magistrate’s Warning Form.docx
(11/1/2013 11:51:34 AM)
*  Armstrong Potter Randall District and County Court Waiver of Counsel.docx (11/1/2013
11:55:10 AM)
1d.
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The “Magistrate’s Warning” form contained in the published plan documents is a
two-page document with the first page in English and the second page in Spanish,
and the form is used during magistration.'®® Armstrong County uses this form at
magistration except there is no page in Spanish and two small additions have been
made at the bottom of the page for “bond info” and “mental health info;” a different
form also exists in Armstrong County that is substantively different in content and is
not provided in Spanish, although it is unclear by whom this form may be used. Potter
County uses this form at magistration (at least by the one justice of the peace who
conducts all weekday magistrations) except there is no page in Spanish and a second
page has been added with blanks to provide bond and bond conditions information for
up to six charges.

159

The published plan documents contain two different versions!®! of the form defendants
are required to complete to request appointment of counsel.!®

* The “Financial Information for Request for Court Appointed Attorney
is used at Potter County in-custody magistration where it is completed in
electronic form into the Potter County Sheriff’s Office computers with jail
personnel assisting defendants, but it is not used at Potter County misdemeanor
arraignments, and it is unclear whether it is used at Potter County felony
arraignments.

» The “Affidavit of Indigence”'** is used at Potter County misdemeanor
arraignments where it is completed in paper form with Potter County Attorney
personnel assisting defendants, but it is not used at Potter County magistration,
and it is unclear whether it is used at Potter County felony arraignments. This
form is used in some, but not all, situations in Armstrong County; while a

27163

159 “Magistrate’s Warning,” in Armstrong, Potter and Randall District Court and County Court Plan,

at Plan Documents — Armstrong Potter Randall District and County Court Magistrate’s Warning Form.
docx (adopted Oct. 6, 2011 and subsequently amended).

160 See Armstrong, Potter and Randall District Court and County Court Plan, 49 [.B.v.-vi., viii.
(adopted Oct. 6, 2011 and subsequently amended).

1 One version is “Financial Information for Request for Court Appointed Attorney,” in Armstrong,
Potter and Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter
Randall District and County Court 2011 Request for Court Appointed Attorney (Potter).doc (adopted
Oct. 6, 2011 and subsequently amended. The second version is “Affidavit of Indigence,” in Armstrong,
Potter and Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter
Randall District and County Court Affidavit of Indigence.doc (adopted Oct. 6, 2011 and subsequently
amended).

162 See Armstrong, Potter and Randall District Court and County Court Plan, 9 I.B.ii.5., [.B.vi., viii.,
x., [I.C.ii., IV.A.v. (adopted Oct. 6, 2011 and subsequently amended).

16 “Financial Information for Request for Court Appointed Attorney,” in Armstrong, Potter and
Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District
and County Court 2011 Request for Court Appointed Attorney (Potter).doc (adopted Oct. 6, 2011 and
subsequently amended).

164 “Affidavit of Indigence,” in Armstrong, Potter and Randall District Court and County Court Plan,
at Plan Documents — Armstrong Potter Randall District and County Court Affidavit of Indigence.doc
(adopted Oct. 6, 2011 and subsequently amended).
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slightly modified version, containing a section at the bottom for the judge to
name the attorney who is appointed, is used in some situations in Armstrong
County.

The waiver of the right to counsel form contained in the published plan documents is

a one-page document containing seven simple sentences'® that must be signed by a
defendant who wants to waive the right to counsel, whether to enter a guilty plea or to
self-represent at trial.'® In Potter County, the judge of County Court at Law #2 (who
presides over misdemeanors) has prepared, but as of June 2019 had not yet begun
using, a two-page densely packed document entitled “Admonishments Regarding Self-
Representation.”

167 ooverning the

168

The published plan documents contain two different fee schedules,
compensation paid to appointed attorneys for representing indigent defendants.

» The “Indigent Defendant Fee Schedule, Effective: September 1, 2017,”'% is
believed by the Sixth Amendment Center to be the fee schedule actually being
applied in Armstrong and Potter counties.

* The “Indigent Defense Attorney Fee Schedule January 1, 2017,” is the second
page of the two-page “Attorney Fee Voucher” form included in the plan
documents.'”

The two fee schedules differ in: their effective dates; the compensation for state jail
felony pleas; and whether the compensation rate for pleas is based on the level of
charge at time of indictment/information or on the level of punishment by virtue of
enhancements.

165 “Waiver of Right to Counsel,” in Armstrong, Potter and Randall District Court and County Court
Plan, at Plan Documents —Armstrong Potter Randall District and County Court Waiver of Counsel.docx
(adopted Oct. 6, 2011 and subsequently amended).

166 See Armstrong, Potter and Randall District Court and County Court Plan, § IV.C. (adopted Oct. 6,
2011 and subsequently amended).

17 One version is “Indigent Defendant Fee Schedule, Effective: September 1, 2017,” in Armstrong,
Potter and Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter
Randall District and County Court Attorney Fee Schedule.docx (adopted Oct. 6, 2011 and subsequently
amended). The second version is “Indigent Defense Attorney Fee Schedule January 1, 2017,” which is
the second page of the “Attorney Fee Voucher,” in Armstrong, Potter and Randall District Court and
County Court Plan, at Plan Documents — Armstrong Potter Randall District and County Court Attorney
Fee Voucher.doc (adopted Oct. 6, 2011 and subsequently amended).

168 See Armstrong, Potter and Randall District Court and County Court Plan, § VI.A. (adopted Oct. 6,
2011 and subsequently amended).

19 “Indigent Defendant Fee Schedule, Effective: September 1, 2017,” in Armstrong, Potter and
Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District
and County Court Attorney Fee Schedule.docx (adopted Oct. 6, 2011 and subsequently amended).

170 “Attorney Fee Voucher,” in Armstrong, Potter and Randall District Court and County Court Plan,
at Plan Documents — Armstrong Potter Randall District and County Court Attorney Fee Voucher.doc
(adopted Oct. 6, 2011 and subsequently amended).



38

THE RIGHT TO COUNSEL IN ARMSTRONG COUNTY AND POTTER COUNTY. TEXAS

Chapter 4 explains the unique challenges that Armstrong County faces in carrying

out this plan. Chapters 5 through 9 of this report explain the details of the plan jointly
adopted by the criminal court judges of Armstrong, Potter, and Randall counties and
how that plan is actually implemented for the provision of the Sixth Amendment right
to counsel to adults at the trial level in Armstrong and Potter counties.

County indigent defense cases and expenditures. State law requires every

attorney appointed to represent any indigent defendant (adult and juvenile) to submit
information, by October 15 of each year for the preceding year, to the county in which
an appointment was received, “that describes the percentage of the attorney’s practice
time that was dedicated to work based on appointments accepted in the county.”'”! By
November 1 of every year, state law then requires every county to submit to TIDC

the information it received from each appointed attorney, along with the number of
appointments made in that county to each attorney.!’? State law also requires each
county to report to the TIDC “in the form and manner prescribed by the commission”
the total amount the county spends during each fiscal year to provide indigent defense
services and also to break out the expenditures for: each district and county level
court; criminal cases in which a private attorney is appointed; criminal cases in which
a public defender is appointed; cases in which counsel is appointed for an indigent
juvenile under the Texas Family Code; and case-related expenses such as investigation
and expert witnesses.!”

The information that TIDC requires each county to report differs slightly but in
significant ways from that required by state law, as is explained in detail in chapter 3.
The information a county provides to TIDC covers:
 all of the county’s indigent defense spending for attorney fees and defense
expenses in criminal cases and in juvenile cases, at both trial and appeal
(broken down by the individual trial courts that approved the spending); and
 the total amount, if any, paid by the county for participating in any regional
indigent defense program; and
* any costs the county incurs in administering the indigent defense system used
in the cases arising out of the courts located within the county; and
* the number of payments made to appointed attorneys plus the number of
cases disposed by any public defender office (broken down by case type, and
also broken down by the individual trial courts in which the payments were
approved or the public defender office cases were disposed).!”

71 Tex. CobE CrRIM. Proc. ANN. art. 26.04(j)(4) (West 2017).

72 TeX. Gov’T CoDE ANN. § 79.036(a-1) (West 2017).

173 Tex. Gov’t CobE ANN. § 79.036(e) (West 2017).

174 See TEXAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL FiscAL
YEAR 2018, at 2 (Oct. 2018).
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TIDC refers to these reports submitted by the counties as a county’s “Indigent Defense
Expenditure Report” (IDER).!” TIDC requires each county to submit its IDER by
November 1 of each year, providing information for the preceding TIDC fiscal year of
October 1 through September 30.!7¢ This can present challenges for counties, because
each Texas county determines its own fiscal year and many counties operate on a
different fiscal year period than that of the TIDC. While Potter County uses the same
October 1 through September 30 fiscal year as does TIDC, Armstrong County’s fiscal
year is January 1 through December 31.

TIDC staff review each county’s IDER when it is submitted, conducting a “desk
review” that “consist[s] of basic questions as to whether the expense reports make
sense,” followed up by a call to the county if TIDC has questions. Otherwise, TIDC
does not have any ability to verify that the information each county provides is
accurate unless TIDC conducts a policy or fiscal review of that county. (See discussion
of TIDC monitoring of county indigent defense systems at pages 45-47.)

For TIDC fiscal years 2014 through 2018, Armstrong County'”” and Potter County'”®

each reported to TIDC the following numbers of case payments made to appointed
attorneys for representing adults and juveniles at trial and appeal:'”

FY2014 FY2015 FY2016 FY2017 FY2018

adult felony appeal

adult misdemeanor appeal

juvenile appeal -- -- -- 4
capital trial

adult non-capital felony trial 5 8 5 11
adult misdemeanor trial 2AC + 9PD 3 1 6

juvenile trial

Armstrong County

total appointed cases 16 11 6] 21 13

175 See Indigent Defense Expenditure Report (IDER), Grants & Reporting, TEXAS INDIGENT DEFENSE
Commission, http://www.tidc.texas.gov/grants-reporting/ider/.

176 See TEXAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL FiscAL
YEAR 2018, at 2 (Oct. 2018).

77 Armstrong County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAs
INDIGENT DEFENSE ComMissIoN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=6&fy=2018.

178 Potter County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAS

INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=188&fy=2018.

172 TIDC often refers to these reported numbers as “caseloads,” leaving the impression that these are
the numbers of indigent cases of each type that were handled by appointed counsel in the county during
the reporting year. For numerous reasons, this is not entirely correct. See discussion of understanding
Texas’ criminal justice data at chapter 3.

3
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FY2014 FY2015 FY2016 FY2017 FY2018

adult felony appeal 35 33 29 29 35
adult misdemeanor appeal 1 2 1 1 1
-E' juvenile appeal -- 1 -- -- --
§ capital trial 5 2 -- -- --
§ adult non-capital felony trial 2,130 1,992 1,947 2,069 1,891
:‘f adult misdemeanor trial 565 542 673 578 670
juvenile trial 166 204 194 195 187
total appointed cases 2,882 2,776 2,844 2,872 2,784

Appeals include both direct appeals and discretionary post-conviction proceedings arising out of any cases that originated
in the county’s trial courts. Appeals also include motions to revoke probation. By contrast, motions to revoke community
supervision are included as trial cases. See Texas INDIGENT DeFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL
FiscaL Year 2018, at 7-8 (Oct. 2018).

The category of “adult felony appeal” includes both capital and non-capital felonies.

The category of “capital trial” is intended to reflect all death penalty cases, both those handled by the RPDO and those for
which appointed private attorneys were paid.

During FY2014, Armstrong County paid appointed private attorneys (designated as “AC” in the table) in two misdemeanor
cases and attorneys employed by the Caprock Regional Public Defender office (designated as “PD” in the table) disposed
of nine misdemeanor cases. Since that time, the judges in Armstrong County chose to no longer participate in the Caprock
Regional Public Defender program.

It is notable that Armstrong County’s IDER report to TIDC for FY2014, for both

the district court and the county court, carries the caveat that: “The cases above

are reported based on information from a clerk’s office and are not associated with
information in the attorney fee voucher.”'® This directly violates TIDC instructions
that “[f]iscal officers should prepare the IDER based on the financial records in their
offices,” because “[a]ll cases where an attorney is appointed to represent a defendant
are appointed cases. Appointed cases must be counted and reported on the IDER at the
time they are paid in the assigned counsel . . . systems.”'8! TIDC’s instructions today,
and in 2014, declare in bold type: “A county that reports the attorney appointment
data by utilizing information obtained from the district or county clerks rather than the
attorney fee voucher from auditor’s/treasurer’s office has not correctly completed this
report.”!%2

(Armstrong and Potter counties’ indigent defense expenditures are addressed at page
42))

180 Armstrong County Expenditure Report Summary — Fiscal Year 2014, Indigent Defense

Data for Texas, TExas INDIGENT DEFENSE ComMIssION, http://tidc.tamu.edu/public.net/Reports/
CountyFinancialReport.aspx?cid=6&fy=2014.

181 See TEXAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL FiscAL
YEAR 2018, at 6-7 (Oct. 2018).

182 TgXAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL FiSCAL YEAR
2018, at 10 (Oct. 2018); TExas INDIGENT DEFENSE COMMISSION, PROCEDURE MANUAL FOR THE INDIGENT
DErENSE EXPENDITURE REPORT FiscaL YEAR 2014, at 6 (Sept. 2014).
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Funding for the right to counsel

The U.S. Constitution holds the State of Texas responsible for ensuring adequate
funding for the right to counsel of indigent defendants.'s?

Counties’ responsibility for funding the right to counsel in criminal cases'*

State law requires the county in which a criminal prosecution is instituted to pay the
cost of appointed counsel and all reasonable and necessary expenses of the defense at
both trial and appeal.'® Each Texas county is governed by a commissioners court made
up of four county commissioners, each elected from a precinct of the county to a four-
year term, and the constitutional county judge as the presiding officer.'®® A county’s
commissioners court is both the executive and the legislative authority in the county,
and so it is the county governmental body that is responsible for setting the county’s
budget including funding for the provision of the right to counsel.'®

As a practical matter, the commissioners court in each of Armstrong County and Potter
County sets the county indigent defense budget each year largely based on the total
cost of the indigent defense expenditures approved by the judges in the prior year. (See
chapter 8 for a detailed discussion of funding the right to counsel in criminal cases at
trial in Armstrong and Potter counties.)

For TIDC fiscal years 2014 through 2018, Armstrong County'*® and Potter County'®
each reported to TIDC the following county spending for the provision of the right to
counsel for adults and juveniles at trial and appeal:

18 Gideon v. Wainwright, 372 U.S. 335, 341-45 (1963) (“[T]hose guarantees of the Bill of Rights
which are fundamental safeguards of liberty immune from federal abridgment are equally protected
against state invasion by the Due Process Clause of the Fourteenth Amendment. . .. [A] provision of
the Bill of Rights which is ‘fundamental and essential to a fair trial” is made obligatory upon the States
by the Fourteenth Amendment. . . . The right of one charged with crime to counsel may not be deemed
fundamental and essential to fair trials in some countries, but it is in ours.”).

18 The provision of the Sixth Amendment right to counsel to children in juvenile delinquency
proceedings is outside the scope of this evaluation. State law places responsibility for funding the right
to counsel of children predominantly on the county in which the proceedings are instituted. TEX. Fam.
CopE ANN. § 51.10(1) (West 2017).

18 Tex. CobE CrRiM. Proc. ANN. arts. 26.05(f), 26.052(1) (West 2017).

186 Tex. ConsT. art. V, § 18(b); Tex. LocaL Gov’T CopE AnN. § 81.001 (West 2017).

87 Tex. ConsT. art. V, § 18(b); Tex. Cope CriM. Proc. ANN. art. 26.05(a), (f) (West 2017); Tex. LocaL
Gov’t CopE ANN. §§ 111.003, 111.008, 111.068 (West 2017).

188 Armstrong County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAs
INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=6&fy=2018.

189 Potter County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAs

INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=188&fy=2018.
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FY2014 FY2015 FY2016 FY2017 FY2018

adult felony appeal $0 $0 $0 $0 $0

adult misdemeanor appeal $0 $0 $0 $0 $0
juvenile appeal $0 $0 $0 $1,450 30

‘E capital trial $O $O $O $O $O
é’:; adult non-capital felony trial $1,800 $4,900 $4,113 $8,400 $6,700
g’ adult misdemeanor trial $1,250 $1,450 $900 $3,5680 $1,200
£ juvenile trial $0 $0 $0 $0 $1,100
g total attorney fees & expenses $3,050 $6,350 $5,012 $13,430 $9,000
county administrative costs $0 $0 $0 $0 $0
capital defense RPDO $3,5620 $1,000 $1,000 $1,000 $1,000
total indigent defense costs $6,570 $7,350 $6,012 $14,430 $10,000
adult felony appeal $111,900 $64,378 $58,818 $83,798 $93,317

adult misdemeanor appeal $500 $5,031 $1,575 $750 $3,750
juvenile appeal $0 $1,706 $0 $0 $0

-, capital trial $46,769 $22,870 $0 $0 $0
% adult non-capital felony trial $1,181,783 $1,130,713 $1,072,111  $1,280,454 $1,164,444
O  adult misdemeanor trial $199,391  $209,714  $256,001  $234,039  $277,698
% juvenile trial $53,862 $74,386 $71,885 $83,831 $85,920
T iotal attorney fees & expenses $1,594,204 $1,508,796 $1,460,391 $1,682,871 $1,625,127
county administrative costs $52,964 $63,726 $0 $0 $0
capital defense RPDO $60,457 $60,457 $40,014 $40,015 $61,033
total indigent defense costs $1,707,625 $1,622,979 $1,500,405 $1,722,886 $1,686,160

“Attormey fees & expenses” is the total of the county’'s spending on attorey fees, licensed investigators, expert withesses,
and other necessary resources provided for representation of individual defendants. See Texas INDiGENT DerensE COMMISSION,
INDIGENT DEFENSE EXPENDITURE REPORT ManUAL FiscaL YEaR 2018, at 7-8 (Oct. 2018). The total attorney fees & expenses may differ
slightly from the sum of the types of cases due to rounding.

“County administrative costs” reflects the county’s spending for the administration of indigent defense services. See Texas
INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL FiscAL YEar 2018, at 3-4 (Oct. 2018). In Fy2014
and FY2015, Potter County paid a county law liorary administrative assistant to serve as the county’s indigent defense
coordinator, but eliminated that position beginning in FY2016.

County spending for capital cases requires some explanation. (Special statutes and rules affect the county expenditures in
death penalty cases. See discussion at pages 83-91.) A county’s spending on attorney fees & expenses in capital trials is
the sum of “capital defense RPDO” and “capital trial” in the table above. A county’s spending on attorney fees & expenses
in capital appeals is not possible to determine from the expenditure information reported to TIDC, because capital and
non-capital felonies are combined in the category of “adult felony appeal” and the category of “adult felony appeal” includes
expenditures for both direct appeals and discretionary post-conviction proceedings. See Texas INDIGENT DEFENSE COMMISSION,
INDIGENT DEFENSE EXPENDITURE REPORT ManuAL FiscaL YEAR 2018, at 8 (Oct. 2018).

It is notable that Armstrong County’s IDER report to TIDC for every year FY2014
through FY2018, for both the district court and the county court, carries the caveat
that: “The financial figures are estimates or are for some other reason unreliable.””'”
Potter County’s IDER report to TIDC for every year FY2014 through FY2018, for

Y0 Armstrong County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAS
INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=6&fy=2018.
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all five district courts and all county courts (whether two or three in the given year),
carries the same caveat.'”!

TIDC grant-making

The Texas legislature requires TIDC to make grants of state-appropriated funds to
assist counties in providing indigent defense services and to monitor the counties that
receive those grants to ensure that they comply with the grant conditions.'”> TIDC
makes two kinds of grants: formula grants, and discretionary grants; and it has adopted
rules about how it makes those grants.'*?

Formula grants are “funding awarded to counties through a formula approved by the
Commission.”"* All 254 Texas counties are eligible to receive a formula grant of a
base amount each year ($5,000 for FY2019), though they must apply for the grant in
order to receive it.'”> Beyond the base amount, each county is eligible to receive an
additional portion of the remaining TIDC formula grant funds, calculated according to
TIDC specifications.'”® Discretionary grants are “discretionary funding awarded on a
competitive basis to implement new programs or processes in Texas counties designed
to improve the quality of indigent defense services.”'”’

191

Potter County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAs

INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=188&fy=2018.

Y2 Tex. Gov’t CobE ANN. § 79.037(a) (West 2017).

% Tex. ApMIN. Cope tit. 1, §§ 173.101 through 173.402 (2017).

¥4 Tex. ApmiN. Cope tit. 1, § 173.103 (2017).

%5 Tex. Apmin. Copek tit. 1, § 173.102(10) (2017). See, e.g., TEXAS INDIGENT DEFENSE COMMISSION,
FY2019 FormuLA GRANT PROGRAM REQUEST FOR APPLICATIONS (RFA) (Sept. 2018).

196 TgxAS INDIGENT DEFENSE CoMMISSION, FY2019 FormuLA GRANT PROGRAM REQUEST FOR APPLICATIONS
(RFA), at 2 (Sept. 2018).

Y7 Tex. ApMiN. Cope tit. 1, § 173.102(6) (2017). TIDC rules provide for four kinds of discretionary
grants. TEx. ApmiN. Copk tit. 1, § 173.102 (2017).

» Compliance assistance grants are “funding awarded to counties . . . for a specific program
designed to promote and assist counties’ compliance with the requirements of state law relating
to indigent defense.” TEx. Apmin. Copk tit. 1, § 173.102(3) (2017).

* Extraordinary disbursement grants are “funding to reimburse a county for actual extraordinary
expenses for providing indigent defense services in a case or series of cases causing a financial
hardship for a county.” TeEx. Abmin. Copk tit. 1, § 173.102(7) (2017).

» Sustainability grants are “funding awarded to assist counties in maintaining regional public
defender programs.” Tex. ApmiN. Copk tit. 1, § 173.102(15) (2017).

» Technical support grants are “funding awarded for special projects to improve the quality
of indigent defense services, raise the knowledge base about indigent defense, and establish
processes that can be generalized to similar situations in other counties.” TEx. ApMIN. CODE tit.
1, § 173.102(16) (2017).

TIDC’s website also shows four types of discretionary grants, but two of the types are different
than those described in the Texas Administrative Code. Indigent Defense Improvement Grants,
TexAs INDIGENT DEFENSE Commission, http://www.tidc.texas.gov/grants-reporting/indigent-defense-
improvement-grants/.
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TIDC publishes on its website complete information, both statewide and for each
county, showing the amounts of the formula grants and the discretionary grants that it
disburses each fiscal year.!”® For TIDC fiscal years 2014 through 2018, every one of
Texas’ 254 counties has received a formula grant from TIDC save for two instances:
Aransas County did not receive a formula grant in FY2014, and Caldwell County did
not receive a formula grant in FY2018.'” By contrast, only 27 of the 254 counties have
received a discretionary grant during any year from FY2014 through FY2018.2%

Neither Armstrong County nor Potter County have ever applied for or received a
discretionary grant. The only state funding of indigent defense in Armstrong and Potter
counties is through TIDC formula grants. For TIDC fiscal years 2014 through 2018,
TIDC reports that Armstrong County and Potter County received the following funding
through TIDC grants:*"!

FY2014 FY2015 FY2016 FY2017 FY2018
formula grant $7,037 $6,183 $6,199 $6,013 $6,338
Armstrong
County discretionary grant $0 $0 $0 30 $0
formula grant $220,705 $144,442 $136,848 $164,091 $123,744
Potter
County  discretionary grant $0 $0 $0 $0 30

Y8 Summary of Funding for All Counties, Indigent Defense Data for Texas, TEXAS INDIGENT DEFENSE
Commission, http://tidc.tamu.edu/public.net/Reports/SummaryReport.aspx.

Y9 Summary of Funding for All Counties, Indigent Defense Data for Texas, TEXAS INDIGENT DEFENSE
Commission, http://tidc.tamu.edu/public.net/Reports/SummaryReport.aspx.

200 Summary of Funding for All Counties, Indigent Defense Data for Texas, TEXAS INDIGENT DEFENSE
ComMissIon, http://tidc.tamu.edu/public.net/Reports/SummaryReport.aspx. The 27 counties that have
received discretionary grants and the fiscal year(s) during which they received them are: Atascosa
(2018), Bee (2015-2018), Bell (2014-2017), Bexar (2016-2018), Bowie (2014), Brown (2014), Burnet
(2014-2015), Collin (2014-2016), Coryell (2014-2016), Culberson (2018), Dallas (2014-2018), Dickens
(2014-2015), El Paso (2014-2016, 2018), Fort Bend (2014, 2016-2018), Harris (2014), Henderson
(2018), Hidalgo (2014-2015), Kaufman (2014-2018), Lubbock (2014-2018), Montgomery (2014-2015),
Smith (2018), Starr (2016-2018), Tarrant (2014, 2016), Taylor (2018), Travis (2015-2018), Uvalde
(2014), and Wichita (2014-2017).

21 Summary of Funding for All Counties, Indigent Defense Data for Texas, TEXAS INDIGENT DEFENSE
Commission, http://tidc.tamu.edu/public.net/Reports/SummaryReport.aspx.

In FY2014, the TIDC disbursed to counties a surplus that had accumulated in its formula grant
account, but which it had been prohibited by the legislature from spending during previous years in
order to balance the state budget. Email from Joel Lieurance, Texas Indigent Defense Commission
Senior Policy Analyst, to Sixth Amendment Center (Sept. 3, 2019). For Armstrong County, the FY2014
formula grant amount was $4,184 and the extra disbursement was $2,853, resulting in a total grant
disbursement by TIDC to the county of $7,037. For Potter County, the FY2014 formula grant amount
was $131,230 and the extra disbursement was $89,475, resulting in a total grant disbursement by TIDC
to the county of $220,705.
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Comparing the state funding provided to Armstrong County and Potter County with
the total indigent defense spending by each county shows both dramatic swings within
Armstrong County from year to year and an extreme difference between the two
counties in the percentage of indigent defense costs that are borne by each county:

FY2014 FY2015 FY2016 FY2017 FY2018
total indigent defense costs $6,570 $7,350 $6,012 $14,430 $10,000
Armstrong formula grant received $7,037 $6,183 $6,199 $6,013 $6,338
County state grant as percentage of
county spending 107% 84% 103% 42% 63%

total indigent defense costs $1,707,625  $1,622,979  $1,500,405  $1,722,886  $1,686,160

Potter  formula grant received $220,705 $144,442 $136,848 $164,091 $123,744
County
state grant as percentage of

: 13% 9% 9% 10% 7%
county spending

TIDC does not allow a county's formula grant funding in a given year to exceed what the county actually spent in the prior
year. See, e.g., Texas INoicent Derense Commission, FY2019 FormuLa Grant Program RequesT FOr ArpLicaTions (RFA), at 2 (Sept.
2018).

TIDC monitoring of county indigent defense systems

TIDC is required by state law to “use the information reported by a county to monitor
the effectiveness of the county’s indigent defense policies, standards, and procedures

and to ensure compliance by the county with the requirements of state law relating to

indigent defense.”%

Policy monitoring

The TIDC (then TFID) first adopted formal procedures for monitoring county indigent
defense systems in 2009 that took effect July 23, 2009.2 Prior to TIDC adopting
formal monitoring procedures in 2009, it conducted informal monitoring visits in
some counties and also conducted what it referred to as program monitoring reviews
in some counties. The procedures TIDC uses today took effect September 23, 2015.2
First, using solely the information reported by the counties, the TIDC conducts a “risk
assessment” of each of the 254 counties during every fiscal year.?”® Second, the TIDC

202 Tex. Gov’T CopE ANN. § 79.035 (West 2017).
205 34 Tex. Reg. 4731-32 (July 17, 2009), https://texashistory.unt.edu/ark:/6753 1/metapth90861/m2/1/
high res d/0717is.pdf.
20440 Tex. Reg. 6349-50 (Sept. 18, 2015), https://texashistory.unt.edu/ark:/6753 1/metapth654845/
m2/1/high res d/0918is.pdf (codified at TEx. AbpmiN. Cope tit. 1, §§ 174.26 - 174.28 (2018)).
25 Tex. ApMmIN. Cobk tit. 1, § 174.27 (2017). The non-exclusive list of factors the TIDC considers in a
risk assessment are:

(1) Whether a county reported investigation and expert witness expenses;

(2) Whether a county reported reimbursements for attorney fees;
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selects some number of counties in which it conducts “on-site monitoring visits.””?%

The specific counties chosen by TIDC to receive an on-site monitoring visit are
“apportioned by administrative judicial region, county size, risk assessment scores,
past visits and other documented factors.”*"’

Fiscal monitoring

TIDC conducts fiscal monitoring only of counties that receive state grant funds through
TIDC. Every county that receives a grant from TIDC is subject to fiscal monitoring to
ensure that the county is complying with the conditions of the grant it has received.?*®
TIDC has adopted rules governing the administration of its grants and its fiscal
monitoring of counties.>”

If a county fails to comply with the terms of a TIDC grant, TIDC is authorized by its
own rules to:

(1) disallow all or part of the cost of the activity or action that is not in

compliance and seek a return of the funds;

(2) impose administrative sanctions, other than fines, on the grantee;

(3) temporarily withhold all payments pending correction of the

deficiency by the grantee;

(4) withhold future grant payments from the program or grantee; or

(5) terminate the grant in whole or in part.?'
TIDC advises counties that it might suspend or withhold formula grant funds from any
county that: fails to timely file its annual IDER; fails to timely submit a copy of its plan
for providing indigent representation; fails to timely and satisfactorily respond to TIDC

(3) Amount of per capita indigent defense expenses;
(4) Felony, misdemeanor, and juvenile attorney appointment rates;
(5) Population of a county;
(6) Whether complaints about a county have been received by the Commission;
(7) Whether a county received a multi-year discretionary grant;
(8) Whether the justices of the peace or municipal judges reported requests for counsel in their
Texas Judicial Council Monthly Court Activity Reports;
(9) the ratio of misdemeanor requests for counsel from Article 15.17 hearings as reported in Texas
Judicial Council Monthly Activity Reports to the number of misdemeanor cases paid reported by the
county; and
(10) Whether a county reported appeals cases.
1d.
26 Tex. ApmiN. Copk tit. 1, § 174.27 (2017). The TIDC’s “on-site policy monitoring focuses on the
six core requirements of the Fair Defense Act and related rules.” Tex. ApmiN. CopE tit. 1, § 174.28(c)
(2018). The TIDC lists those six core requirements as being: (1) prompt and accurate magistration; (2)
indigence determination; (3) minimum attorney qualifications; (4) prompt appointment of counsel; (5)
attorney selection process; and (6) payment process. TEx. ApmiN. Copek tit. 1, § 174.28(c) (2018).
27 Tex. ApmIN. Copk tit. 1, § 174.27(a) (2017).
28 Tex. Gov’T CopE ANN. § 79.037(a) (West 2017).
2% Tex. ApmN. Cobk tit. 1, §§ 173.301 — 173.311, 173.401 - 173.402 (2017).
20 Tex. Apmin. Copk tit. 1, § 173.307(a) (2017).
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policy or fiscal monitoring reports; or where the county and district clerks fail to file
with the office of court administration the monthly court activity reports or monthly
appointments and fees reports required by state law.?!!

TIDC monitoring in Potter and Armstrong counties
Potter County

In July 2007, TIDC (then, TFID) staff conducted an on-site review and a fiscal review
of Potter County’s indigent defense system and issued a report of its findings in
January 2008.%'* If conducted today, this would be referred to as an “on-site monitoring
visit.”?!* At that time, TIDC had not yet adopted any rules for carrying out policy
monitoring.?'* Despite the lack of formal rules, TIDC’s review of Potter County in
2007 focused, as it would today, “on the six core requirements of the Fair Defense
Act”: (1) prompt and accurate magistration; (2) indigence determination; (3) minimum
attorney qualifications; (4) prompt appointment of counsel; (5) attorney selection
process; and (6) payment process.?'

TIDC’s 2008 findings regarding adult criminal trial level representation®'® identified

three areas of concern:?'’

* when misdemeanor defendants requested appointed counsel at magistration,
those requests were not always being transmitted within 24 hours of arrest to
the person with authority to actually appoint counsel;?!®

* some misdemeanor defendants who requested appointed counsel at

magistration were determined not to be indigent solely because they had been

A See, e.g., TExAs INDIGENT DEFENSE CommissioN, FY2019 FormurAa GRANT PROGRAM REQUEST FOR

AvrrLicaTiONs (RFA), at 1-2 (Sept. 2018). The reports that court clerks are required to file monthly are
explained at pages 52-54.

212 TexAS Task FORCE ON INDIGENT DEFENSE, REVIEW OF POTTER COUNTY INDIGENT DEFENSE SYSTEMS, SITE
Visit: Jury 23 — Jury 27, 2007 (Jan. 2008).

23 Tex. ApmiN. Cobk tit. 1, § 174.27 (2017).

214 The TIDC (then TFID) first adopted formal procedures for monitoring county indigent defense
systems in 2009, taking effect July 23, 2009. 34 Tex. Reg. 4731-32 (July 17, 2009), https://texashistory.
unt.edu/ark:/67531/metapth90861/m2/1/high res d/0717is.pdf.

25 Tex. ApmiN. Copk tit. 1, § 174.28(c) (2018).

26 TIDC’s 2007 evaluation of Potter County’s indigent defense system included the provision of
counsel to juveniles and adults at both trial and appeal.

217 TexAS Task FORCE ON INDIGENT DEFENSE, REVIEW OF POTTER COUNTY INDIGENT DEFENSE SYSTEMS, SITE
Visit: Jury 23 — JuLy 27, 2007, at 4 (Jan. 2008).

218 The report explained: “If one only considers incarcerated misdemeanor arrestees, the indigence
determination sample seems to indicate that most persons are requesting counsel for the first time at

the initial appearance [rather than at magistration]. However, the magistration sample showed 70% of
misdemeanor arrestees requesting counsel. Reviewer did not observe a process in place to transfer all
requests for counsel (including requests from person who have made bond) to the appointing authority.”
Texas Task FORCE ON INDIGENT DEFENSE, REVIEW OF POTTER COUNTY INDIGENT DEFENSE SYSTEMS, SITE
Visit: Jury 23 — JuLy 27, 2007, at 21 (Jan. 2008).
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able to make bail,*" and denials of appointed counsel based on a finding that
the defendant was not indigent were not always documented;**° and

* under the local indigent defense plan, the attorney appointed to represent each
defendant found entitled to appointed counsel was not required to be chosen
from among the next five attorney names appearing on the list, in rotation.?!

In May 2009, TIDC staff conducted a follow-up monitoring visit to consider whether
Potter County had taken any steps to cure the problems identified in the 2008 report
and also to evaluate Potter County’s handling of recent changes in the law.?*? That visit
caused TIDC to be particularly concerned about the large number of misdemeanor
arrestees who requested but did not receive counsel.??

The 2009 report found that, of 450 misdemeanor defendants appearing at magistration
between September 2008 and December 2008, 346 of them (or 77%) requested
counsel.??* Despite those requests for appointed counsel and contrary to statute,

219 Of the 475 files examined by TIDC during the review, “[m]ost of the misdemeanor cases went

pro se, in spite of the fact that most misdemeanor arrestees requested counsel. Reviewer asked court
personnel about the process for receiving misdemeanor requests for counsel and then determining
indigent. Reviewer was told that if the arrestee bakes bond that the request is denied.” TExas Task Force
ON INDIGENT DEFENSE, REVIEW OF POTTER COUNTY INDIGENT DEFENSE SysTEMS, SITE VisIT: JuLy 23 — JuLy
27,2007, at 20-21 (Jan. 2008).

20 Of 475 files examined by TIDC during the review, there were only “50 appointments of counsel and
2 denials of indigence. . . . A great majority of the 475 files did not contain either an appointment order
or a denial of indigence. This fact is contrary to what one would expect since the magistration sample
showed 70% of misdemeanor arrestees requesting counsel, and the magistrate who was interviewed
stated that about 90% of arrestees request counsel. Most of those receiving an appointment seemed to be
appointed in open court (especially from persons making bond) and not before the initial appearance.”
Texas Task FORCE oN INDIGENT DEFENSE, REVIEW OF POTTER COUNTY INDIGENT DEFENSE SYSTEMS, SITE
VisiT: JuLy 23 — Jury 27, 2007, at 20 (Jan. 2008).

21 TexAS Task FORCE ON INDIGENT DEFENSE, REVIEW OF POTTER COUNTY INDIGENT DEFENSE SYSTEMS, SITE
VisiT: JuLy 23 — Jury 27, 2007, at 24 (Jan. 2008).

222 During the 2007 legislative session, the Texas code of criminal procedure was “amended to

require that defendants sign waivers of counsel prior to handling their cases pro se and to place certain
restrictions on when waivers are valid[;] . . . prohibit[] the attorney representing the state from initiating
waivers of counsel and from communicating with defendants who have requested counsel[; and] . . .
prohibit[] the court from allowing waivers of counsel for defendants who have pending requests for
counsel.” TExAs Task FORCE ON INDIGENT DEFENSE, POTTER CoUNTY PoLicy MoONITORING FoLLow-UP VISIT,
May 11-12, 2009, at 1 of 8 (June 2009).

223 TexAS Task FORCE ON INDIGENT DEFENSE, POTTER CoUNTY PoLicy MONITORING FoLLow-UP VISIT,

May 11-12, 2009, at 1 of 8 (June 2009). As background, the 2009 report explained that, during the July
2007 visit “it was apparent that many misdemeanor arrestees were asking the magistrate for counsel,
but a much smaller percentage of persons were receiving appointed counsel for misdemeanor offenses.
However, denials of counsel requests were not common. After the Potter County indigent defense
expenses report was submitted for FY2008, the misdemeanor appointment rate dropped from 11.5%

for FY2007 to 5.6% for FY2008 (the statewide average is 34%). Given the drop in the misdemeanor
appointment rate, it appeared that the County had not rectified problems with timely transferring
requests for counsel.” /d.

24 TexAS Task FOrRcE ON INDIGENT DEFENSE, POTTER COUNTY PoLicy MONITORING FoLLow-up VisiT, MAY
11-12, 2009, at 3 of 8 (June 2009).
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the requests were not transferred within 24 hours of the request to the person with
authority to appoint counsel, but were instead transferred to the county attorney,
delaying appointment of counsel much longer.?*

Perhaps worse yet, TIDC observed that, for in-custody defendants, “the bailiff handles
waivers of counsel before the defendant meets with the county attorney. The county
attorney then talks to the defendant about the facts of the case and about plea offers
prior to meeting with the judge to accept the plea.”?*

TIDC compared the magistration files for 99 misdemeanor defendants with the later
county clerk’s office files to determine whether appointed counsel was requested

and actually appointed.?”’” Two of those 99 defendants represented themselves (were
pro se), despite the files not containing any documentation of a waiver of the right to
counsel. Another 82 defendants waived their right to counsel, but 52 of those waivers
occurred after the defendant had already requested an appointed attorney, causing
TIDC to conclude that fully 63% of the waivers of the right to counsel appeared to be
invalid under state law.??® TIDC staff subsequently summarized the problem for the
TIDC’s Policies and Standards Committee: “The consequence of these problems often
meant that misdemeanor arrestees who had requested counsel from the magistrate
would not have their requests ruled upon. Generally, these arrestees would enter a pro
se plea.”?

In August 2009, the Potter County judges responded to the TIDC report and said, in
essence, that they would comply with all of TIDC’s recommendations.?° In particular,
the county put in place a “Court Appointed Attorney Form Tracker” and the detention
center was instructed to send all affidavits requesting appointed counsel directly to the
Potter County Office of Indigent Defense (rather than to the county attorney’s office),
where they would be immediately forwarded to the county courts for appointment of
counsel.

25 TexAS Task FOrRcE ON INDIGENT DEFENSE, POTTER COUNTY PoLicy MONITORING FoLLow-up VisiT, MAY
11-12, 2009, at 4 of 8 (June 2009).

226 TeXAS Task FORCE ON INDIGENT DEFENSE, POTTER COUNTY PoLicY MONITORING FoLLow-uP VisiT, MAY
11-12, 2009, at 4 of 8 (June 2009).

27 TeXAS Task FORCE ON INDIGENT DEFENSE, POTTER COUNTY PoLicy MONITORING FoLLow-up VisiT, MAY
11-12, 2009, at 5 of 8 (June 2009).

28 TeXAS Task FORCE ON INDIGENT DEFENSE, POTTER COUNTY PoLicy MONITORING FoLLow-uP VisiT, MAY
11-12, 2009, at 5 of 8 (June 2009).

22 Texas Task FORCE oN INDIGENT DEFENSE, PoLicy MONITORING REPORT, at 1 of 4 (June 2010) (staff
report to TIDC Policies and Standards Committee).

20 Texas Task FORCE oN INDIGENT DEFENSE, PoLicy MONITORING REPORT, at 1 of 4 (June 2010) (staff
report to TIDC Policies and Standards Committee).
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After the 2009 follow-up report, TIDC requested additional data and information from
Potter County to track compliance with the 2009 recommendations. The county courts
handling misdemeanors and the county auditor both submitted mid-year reports to
TIDC in April 2010.%!

In June 2010, TIDC staff reported to the TIDC Policies and Standards Committee
that the primary concerns raised in the 2009 follow-up report appeared to have been
addressed at that time. But the additional data provided in Potter County’s mid-year
reports raised a new concern — it firmly demonstrated that a significant percentage of
misdemeanor defendants who requested appointed counsel were denied on the basis
that they were not indigent because they had bonded out of jail.*** TIDC followed up in
two telephone calls with one of the Potter County statutory county judges. The judge
initially advised that bonded misdemeanor defendants could get appointed counsel

at a “bond docket” held about one week after arrest, but faced with further concern
by TIDC, the judge assured they would adjust their procedures and rule on bonded
misdemeanor defendants’ requests for counsel within three days of arrest and without
denying indigence on the basis of the defendant having made bond. This was the last
formal monitoring conducted by TIDC of Potter County’s indigent defense system,
beyond the annual “risk assessment” that TIDC conducts for each county? based on
the written documentation the counties are required by law to provide to TIDC.

Armstrong County

TIDC staff visited Armstrong County in June 2017 (for the first and only time) for a
“drop-in review,” considered by TIDC to be informal. The purpose of the visit was

to determine whether misdemeanor defendants were able to request counsel and have
those requests ruled upon. TIDC staff “examined 11 misdemeanor case files, all of
which contained magistrate warning forms.”?** (These 11 misdemeanor cases likely
represented all or a significant portion of the misdemeanor cases in Armstrong County
for the year preceding the TIDC visit. For the period of September 2016 through
August 2017, the Office of Court Administration reported prosecution instituted in
Armstrong County in eight new misdemeanor cases;** and for the period of October

2016 through September 2017, Armstrong County reported to TIDC six payments to

21 Texas Task FORCE oN INDIGENT DEFENSE, PoLicy MONITORING REPORT, at 1 of 4 (June 2010) (staff
report to TIDC Policies and Standards Committee).

#2 Texas Task FORCE oN INDIGENT DEFENSE, PoLicy MONITORING REPORT, at 2 of 4 (June 2010) (staff
report to TIDC Policies and Standards Committee). Of 521 misdemeanor defendants who appeared

for magistration between Oct. 2009 and Mar. 2010 and completed an affidavit of indigence requesting
counsel, 288 were denied counsel; and of those 288 denied counsel, the files of 191 (66.3%) contained a
note “indicating that the person made bond.”

23 Tex. ApmIN. CobE tit. 1, § 174.27 (2017).

»4 - Letter from Joel Lieurance, Texas Indigent Defense Commission Senior Policy Analyst, to
Armstrong County Judge Hugh Reed (June 23, 2017).

25 Court Activity Database, Statistics & Other Data, TExas JubiciaL BRANCH, http://www.txcourts.gov/
statistics/court-activity-database/.
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appointed attorneys in misdemeanor cases.?*®) Based on that review, TIDC determined
that “Armstrong County’s misdemeanor case files regularly contain magistrate warning
forms” and “[w]hen arrestees request counsel, these requests are promptly ruled

upon.”?’

6 Armstrong County Expenditure Report Summary — Fiscal Year 2017, Indigent Defense
Data for Texas, TExas INDIGENT DEFENSE ComMissION, http://tidc.tamu.edu/public.net/Reports/
CountyFinancialReport.aspx?cid=6&fy=2017.

27 Letter from Joel Lieurance, Texas Indigent Defense Commission Senior Policy Analyst, to
Armstrong County Judge Hugh Reed (June 23, 2017).
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THE STATE OF TEXAS RESPONSBILITY TO INDIGENT
DEFENDANTS - UNDERSTANDING TEXAS CRIMINAL JUSTICE DATA

Two state level agencies in Texas — the Office of Court Administration and the Texas
Indigent Defense Commission — gather and disseminate a large amount of objective
data about cases in which the right to counsel must be provided to indigent defendants.
There are some nuances that cause the information to be less than completely reliable
and that also make the information difficult, at best, to compare between the two
agencies and across counties. Finally, there is critical information about the provision
of the right to counsel that is unknown and unknowable from the data the two agencies
presently collect.

As explained in chapter 2, the State of Texas delegates responsibility for oversight,
provision, and funding of indigent defense services to its counties and judges.”® Yet
the trial court judges and county officials in Armstrong County and Potter County
cannot rely on data disseminated by Texas’ state agencies in making policy and
funding decisions about providing the right to counsel. Instead, Armstrong and Potter
counties’ government officials and judges must record, cumulate, and analyze for
themselves critical information about the indigent defense services in their courts, if
that information is to be available at all in ensuring effective assistance of counsel to
indigent defendants.

Office of Court Administration and court clerks

State law requires the clerks of the Texas courts to submit monthly activity reports to
the Office of Court Administration (OCA), not later than 20 days following the end of
the month.?** The OCA provides instructions to the clerks about how to complete these
reports.>#

28 Tex. CopE CriM. ProOC. ANN. arts. 26.04(a), 26.05(f) (West 2017).

29 See, e.g., TEx. Gov’T CobE ANN. §§ 36.001 — 36.006, 71.035, 71.0352, 71.0353, 71.038, 72.081 —
72.087 (West 2017).

240 See OFFICE OF COURT ADMINISTRATION, OFFICIAL DiSTRICT COURT MONTHLY REPORT INSTRUCTIONS
(rev’d Jan. 12, 2018); OFrICE OF COURT ADMINISTRATION, OFFICIAL CONSTITUTIONAL COUNTY COURT
MonTHLY REPORT INsTRUCTIONS (rev’d Jan. 12, 2018); OFFIiCE OF COURT ADMINISTRATION, OFFICIAL
Statutory County COoURT MONTHLY REPORT INSTRUCTIONS (rev’d Jan. 12, 2018).
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For trial level criminal cases, each court clerk reports the number of cases that were,
during the month:

* pending at the beginning;

» returned to active status;

* aprobation in which a motion to revoke was filed;

* newly filed;

* moved to inactive status; and

» disposed.
The case numbers are reported separately for felonies and for misdemeanors (and also
for some subcategories of each).

For all cases that were disposed during the month, the clerks additionally report the
number of those that were: dismissals; deferred adjudications; acquittals, by court
trial or by jury trial; convictions, by guilty plea or by court trial or by jury trial; and
for revocation proceedings, whether revoked or continued. For the disposed cases that
resulted in conviction during the month, the clerks additionally report the number of
those in which the defendant was sentenced to: prison; state jail; local jail; probation/
community supervision; shock probation; fine only; and other.

The court clerks also report two items about the right to counsel:
» the number of cases disposed during the month with retained counsel at the
time of disposition; and
* the number of cases in which counsel was appointed during the month (but
without regard to the status of the case; if counsel had already been appointed
when the case was filed, then the case is reported as counsel being appointed
during the month of filing).

Each trial level court clerk reports similar information for civil, family, and juvenile
cases. The court clerks at the appellate level report similar information for direct
appeals and discretionary review, segregated by civil and criminal.

Most court clerks submit the monthly activity reports by entering the information
electronically into the OCA’s “Court Activity Reporting and Directory System”
(CARD), although a clerk can request a waiver from OCA to submit a paper form
instead.?*! Court clerks can and do amend previously reported information, as the OCA
instructions tell court clerks to submit an amended report if they need to make changes
to information for previous months and warning: “You should never adjust the current
month’s figures in an attempt to ‘fix’ the information for previous months.””**?

241 See OFFICE OF COURT ADMINISTRATION, OFFICIAL DisTRICT COURT MONTHLY REPORT INSTRUCTIONS
2 (rev’d Jan. 12, 2018); OrFicE OF COURT ADMINISTRATION, OFFICIAL CONSTITUTIONAL COUNTY COURT
MonTHLY REPORT INSTRUCTIONS 2 (rev’d Jan. 12, 2018); OFrFICE OF COURT ADMINISTRATION, OFFICIAL
Statutory County COoURT MONTHLY REPORT INSTRUCTIONS 2 (rev’d Jan. 12, 2018).

242 See OFFICE OF COURT ADMINISTRATION, OFFICIAL DiSTRICT COURT MONTHLY REPORT INSTRUCTIONS
2 (rev’d Jan. 12, 2018); OrFicE OF COURT ADMINISTRATION, OFFICIAL CONSTITUTIONAL COUNTY COURT
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The OCA compiles all of the information submitted by all of the court clerks into

the Annual Statistical Report for the Texas Judiciary and the Annual Statistical
Supplement that are published for each fiscal year, covering the period of September 1
through August 31.2* Helpfully, the data reported by the court clerks is also available
on the OCA’s website, where it can be queried for any range of months, by county,
and/or by type of court.?*

Texas Indigent Defense Commission and county
auditors

State law requires the county auditor in each county (or the person designated by the
commissioners court if there is no county auditor) to submit annual reports to the
Texas Indigent Defense Commission (TIDC), by November 1 of each year.?*> County
auditors report the required information for the preceding fiscal year, covering the
period of October 1 through September 30.2* TIDC provides instructions to the county
auditors about how to complete these reports, referred to as a county’s “Indigent
Defense Expenditure Report” (IDER).>

For each trial level court with criminal or juvenile jurisdiction in the county, the county
auditor reports:

» the amounts paid for indigent cases (categorized by assigned counsel, managed
assigned counsel, contract counsel, and public defender office) for attorney
fees, investigation, expert witnesses, and other litigation expenses;

» the number of cases paid to all attorneys (categorized by assigned counsel,
managed assigned counsel, and contract counsel) for indigent cases, plus the
number of indigent cases that were disposed by a public defender office; and

» the name of each attorney (assigned counsel, managed assigned counsel, and
contract counsel) who was paid for indigent cases and the number of cases paid

MonTHLY REPORT INsTRUCTIONS 2 (rev’d Jan. 12, 2018); OFrFICE OF COURT ADMINISTRATION, OFFICIAL
Statutory County COURT MONTHLY REPORT INSTRUCTIONS 2 (rev’d Jan. 12, 2018).

5 See Annual Statistical Reports, Statistics & Other Data, TExas JupiciAL BRANCH, http://www.
txcourts.gov/statistics/annual-statistical-reports/; Annual Statistical Supplement, Annual Statistical
Reports, Statistics & Other Data, TExas JupiciAL BRaNCH, http://www.txcourts.gov/statistics/annual-
statistical-reports/.

24 See Court Activity Database, Statistics & Other Data, TExas JupiciaL BRANCH, http://www.txcourts.
gov/statistics/court-activity-database/.

2 Tex. Gov’t CopE ANN. § 79.036(a-1), (¢) (West 2017). See, e.g., TEXAS INDIGENT DEFENSE
CommissION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL FiscaL YEAR 2018, at 2 (Oct. 2018).

26 See TExAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL FiscaL
YEAR 2018, at 2 (Oct. 2018).

27 See, e.g., TEXAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL
FiscaL YEAR 2018 (Oct. 2018). TIDC provides a separate supplement for those counties that have a
public defender office. See, e.g., TExAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE
REPORT MaANUAL FiscaL YEAR 2018 — PuLic DEFENDER OFFICE SUPPLEMENT (Oct. 2018).
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to that attorney and the total attorney fees paid to that attorney, plus the name

of each public defender office attorney who disposed of indigent cases and the

number of cases that attorney disposed.
All of the above information except the total attorney fees paid to non-public defender
office attorneys is reported separately for: adult felony appeals (including capital &
non-capital); adult misdemeanor appeals; juvenile appeals; adult capital murder trial
level; adult non-capital felony trial level; adult misdemeanor trial level; and juvenile
trial level. TIDC refers to the first two items in the list above as the “court portion of
the report,” and TIDC refers to the third item in the list above as the “court attorney
detail portion of the report.”**

For each private attorney paid for indigent cases, and for each public defender office
attorney who disposed of indigent cases, the county additionally reports to TIDC: the
percentage of time the attorney claimed to have spent handling adult indigent cases
in the county, if any; and the percentage of time the attorney claimed to have spent
handling juvenile indigent cases in the county, if any.

In counties that have a public defender office, the county auditor reports the county’s
expenditures for the office for: attorney compensation, investigator compensation,
mitigation specialist compensation, mental health professional compensation, and
administrative support compensation (all allocated by case type); direct operating
expenditures; and case related expenses (broken down by investigators, expert
witnesses, and other direct litigation).

The county auditor also reports: the total amount, if any, paid by the county for
administering the indigent defense system; and the total amount, if any, paid by the
county for participating in any regional indigent defense program.

County auditors submit the annual IDER by entering the information electronically
into the TIDC’s online portal.>* TIDC staff review each county’s IDER when it is
submitted, conducting a “desk review” that “consist[s] of basic questions as to whether
the expense reports make sense,” followed up by a call to the county if TIDC has
questions. Once a county’s annual IDER is accepted by TIDC, the TIDC rarely ever
allows a county to change the reported information.

8 See, e.g., TExAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL

FiscaL YEARr 2018, at 8 (Oct. 2018) (“Cases with multiple successive attorneys will be counted as one
case for the court portion of the report and one case for each attorney on the court attorney detail portion
of the report.”).

 Grant and Plan Management Website, TExas INDIGENT DEFENSE CoMMISSION, https://tidc.tamu.edu/
Default.asp. See TExas INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL
FiscaL YEARr 2018, at 13-15 (Oct. 2018).
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The TIDC collects and publishes all of the information submitted by all of the counties
on the TIDC website, where it can be viewed and sorted by TIDC fiscal year, by
county, by court, and by attorney.>*°

Similarities and differences in OCA and TIDC data for
criminal cases

The OCA and the TIDC gather different criminal justice data, from different sources,
and they make differing uses of the information. Each agency publishes the data it
collects statewide, and the publicly available data appears to provide some overlapping
and sometimes conflicting information. Criminal justice stakeholders and policymakers
cannot make effective and accurate decisions on the basis of information provided

by the two agencies without understanding the similarities and differences in the data
collected and disseminated. Those similarities and differences are not readily apparent.

The definition of a criminal case

The OCA and the TIDC use the same definition of a criminal case, “based on the
number of defendants named in an indictment or information” and giving the same
three examples:
1. Ifa single charging instrument names more than one defendant, each defendant
counts as a case.
2. Ifasingle defendant is named in more than one charging instrument, each
charging instrument counts as a case.
3. Ifasingle charging instrument contains more than one count, this is one case
and it is reported based on the most serious offense alleged.>!

Which criminal cases are counted and by whom

The OCA and the TIDC count different criminal cases, and they count them at
different points in the life of a case, attributing them to different courts. This is in large
part because the agencies use the information to make different types of decisions.

The OCA counts all criminal cases as they move through the courts. Trial court clerks
report the number of criminal cases that are in each of six particular statuses during

the monthly reporting period: pending at the beginning; newly filed; motion to revoke
probation filed; returned to active status; moved to inactive status; and disposed. Then

20 See County ID Expenditures & Cases tab, Indigent Defense Data for Texas, TEXAs INDIGENT

DErENSE Commission, http://tide.tamu.edu/public.net/default.aspx.

1 See, e.g., OFFICE OF COURT ADMINISTRATION, OFFICIAL DISTRICT COURT MONTHLY REPORT INSTRUCTIONS
3 (rev’d Jan. 12, 2018); TeExAs INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT
ManuatL Fiscar YEARr 2018, at 7 (Oct. 2018).
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for any criminal cases that are appealed, the appellate court clerks report the number of
criminal appeals that during the monthly reporting period are filed and the number that
are disposed.

The primary use made of the data gathered by the OCA is to know how many cases are
pending in each court and how long the cases take from start to finish, known as the
“clearance rate.” This allows the judiciary to determine, for example, how many judges
and court personnel are needed in each jurisdiction. Because the focus is on the cases
pending in each court, the clerk of court is in the best position to gather and report the
information.

The TIDC counts only criminal and juvenile cases of indigent defendants. County
auditors report the existence of indigent criminal and juvenile cases each time during
the yearly reporting period that: a public defender office attorney disposes of a case at
the trial level; a public defender office attorney disposes of a case at the appellate level;
or a payment is made to an attorney for representing an indigent defendant at either the
trial level or the appellate level. The county auditors attribute all of the cases, both at
the trial level or on appeal, to the trial court out of which the case originates.

At least until 2014, the primary use made of the data gathered by the TIDC is to know
how much each county is spending to provide the right to counsel to indigent people.
This helps commissioners courts and judges to make budgeting decisions for indigent
defense services. Because the focus is on each county’s indigent defense spending, the
county auditor is in the best position to gather and report the information.

Since 2014, a secondary intended use to be made of data gathered by the TIDC is to
know the number of attorneys necessary in each county to provide the right to counsel
to indigent people. Fulfilling this purpose requires gathering very different information
about the criminal and juvenile cases of indigent defendants, much of which may be
unknown by or unavailable to the county auditor. (See chapter 9.)

When reporting occurs and for what period

The OCA and the TIDC require reporting of criminal justice data at different times and
covering different time ranges.

The OCA requires each court clerk to file a monthly report by the 20th of each month,
covering the period of the preceding month. Then OCA cumulates those monthly
filings into an annual report covering the state’s fiscal year of September 1 through
August 31. OCA makes available the data reported by the court clerks on OCA’s
website, where it can be queried for any range of months, by county, and/or by type of
court.”? Even after each monthly report is filed and after the OCA’s annual report is

»2 - See Court Activity Database, Statistics & Other Data, TExas JupiciAL BRancH, http://www.txcourts.
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disseminated, court clerks can amend past monthly reports. As a result, a query run on
the OCA website may produce different information from day to day.

The TIDC requires each county auditor to file an annual report by November 1 of each
year, covering the TIDC’s preceding fiscal year period of October 1 through September
30. TIDC staff conduct a desk review of each county’s IDER when it is submitted

and contact a county for clarification if the expenses do not make sense to TIDC staff.
Once a county’s annual IDER is accepted by TIDC, the TIDC rarely ever allows a
county to change the reported information. TIDC makes available on its website the
data reported by each county auditor and also the cumulated statewide data, where it
can be viewed and sorted by TIDC fiscal year, by county, by court, and by attorney.?>
Because counties operate on varying fiscal years, a county may not have completed

its accounting and auditing processes at the time the county auditor submits the IDER
report to TIDC, so the financial information for a county may not reflect its final
accurate expenditures.

Any attempt to compare OCA data and TIDC data requires translating the OCA data
into the TIDC fiscal year of October 1 through September 30. Meanwhile, OCA’s
reported data can change daily as amendments are made by court clerks, and TIDC’s
reported data remains unchanged even though it may have been inaccurate at the time
it was reported by the county auditor.

Gaps and inconsistencies in indigent defense
representation data

Despite the large amount of objective data gathered and disseminated by the OCA and
the TIDC, there is critical data about the provision of the right to counsel in Texas that
is not available. In some situations, no state agency is responsible for the information.
In other situations, the data collected by either or both of the state agencies shows
itself upon analysis to be unreliable. This leaves to counties and trial court judges the
responsibility for recording, collecting, and disseminating this critical information, if
it is to be available at all in making policy and funding decisions about providing the
right to counsel in Texas’ courts.

Criminal cases between arrest and institution of
prosecution

No state agency accounts for whether all indigent defendants in criminal cases are
being represented by appointed counsel during the time between when they are

gov/statistics/court-activity-database/.
23 See County ID Expenditures & Cases tab, Indigent Defense Data for Texas, TEXAs INDIGENT
DErENSE Commission, http://tide.tamu.edu/public.net/default.aspx.
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arrested and when prosecution is instituted. (Chapter 6 explains in detail the criminal
justice process in Armstrong County and in Potter County from commission of an
offense through institution of prosecution.)

A person who is arrested must be taken before a magistrate within 48 hours of the
arrest.>* At that proceeding before the magistrate, the defendant must be informed of
the right to counsel and allowed to request appointed counsel if indigent.>>> Once a
defendant requests counsel and files the appropriate paperwork to do so, the request
must be forwarded to a judge within 24 hours (if the magistrate does not have authority
to appoint counsel).”*® Within three working days of receiving the request (or one
working day in counties with 250,000 or more population), the judge must determine
whether the defendant is indigent and, if so, appoint an attorney to represent the
defendant.” In general (and there are of course exceptions), every indigent defendant
who requests an appointed attorney at magistration should receive counsel within not
more than nine calendar days following arrest (48 hours, plus 24 hours, plus three work
days, plus the possibility of a three-day holiday weekend).

Prosecutors, though, decide whether and when to institute prosecution of a defendant.
For jailable misdemeanors, prosecutors have up to two years from the date of
commission of the offense to institute prosecution.?*® Prosecutors have at least three
years from the date of commission of any felony to institute prosecution, ranging up to
ten years for many felonies and no limitations at all for certain felonies.?’

The OCA does not require court clerks to report any information about criminal

cases prior to institution of prosecution, when the case will be reported to OCA as
newly filed. If an indigent defendant has been arrested, but the prosecutor has not yet
instituted prosecution, there will be no record at all in the OCA data of the existence of
that defendant.

The TIDC does not require county auditors to report any information about a criminal
case until: it is disposed if handled by a public defender office; or an appointed
attorney is paid.?®® When an appointed attorney is paid in a criminal case is determined
by the plan and schedule of fees adopted by the judges in each county with jurisdiction

»4 Tex. Copg CriM. Proc. ANN. arts. 14.06(a), 15.17(a) (West 2017); see TEx. Cobe CriM. PrRoC. ANN.
art. 15.16 (West 2017).

#5  Tex. CopE Crim. Proc. ANN. art. 15.17(a), (g) (West 2017).

»6  Tex. Cope Crim. Proc. ANN. art. 15.17(a) (West 2017).

»7  Tex. CopE Crim. Proc. AnN. arts. 1.051(c), (i), 26.04(c) (West 2017).

»8  Tex. CopE Crim. Proc. ANN. art. 12.02 (West 2017).

29 Tex. Cope Crim. Proc. ANN. art. 12.01 (West 2017).

20 The rare exception is that TIDC requires county auditors to report capital murder cases at the trial
level for any year during which any payment is made, even if the case is handled by a public defender
office and is not disposed. See, e.g., TExAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE
REePorRT MaANUAL FiscaL YEAR 2018, at 7 (Oct. 2018).
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over criminal cases,?®! and so the timing of payments over the life of a case varies from

county to county. In counties where judges only allow attorneys to be paid once a case
is disposed, for an indigent defendant who has been arrested but prosecution has not
yet been instituted, there will be no record at all in the TIDC data of the existence of
that indigent defendant until either the prosecutor formally dismisses the charge of
arrest or the statute of limitations for instituting prosecution expires.

It is impossible to determine from the OCA data and the TIDC data whether indigent
defendants are being represented by counsel during the period between arrest and
institution of prosecution.

Pro se defendants

No state agency accounts for how many indigent defendants go unrepresented

by counsel in criminal prosecutions at the trial level that carry the possibility of
incarceration. (Chapter 6 explains in detail the process in Armstrong County and in
Potter County for defendants to be advised of the right to counsel and make an election
whether to retain counsel, request appointed counsel, or self-represent (known as a pro
se defendant).)

The OCA data shows the number of new felony and jailable misdemeanor prosecutions
that are instituted in each court, each month. At least once prosecution is instituted,

if not before (as discussed in the preceding section), every defendant facing the
possibility of incarceration in a criminal case is entitled to have an attorney represent
them during every critical stage of the case, unless the defendant has made an informed
and intelligent waiver of the right to counsel.®> Once prosecution is instituted, the
defendant is arraigned.”®® At arraignment, any defendant not already represented by
counsel must be informed of the right to counsel and allowed to request appointed
counsel if indigent.>**

A defendant may altogether waive the right to counsel and choose to self-represent.?®®
A defendant may be able to secure private representation (whether that attorney is
hired or volunteers to represent the defendant). But if an indigent defendant does

not waive the right to counsel and cannot secure private representation, a court must
appoint counsel to represent that indigent defendant.?*® At least following institution

21 Tex. CopE Crim. Proc. AnN. art. 26.05(b)-(c) (West 2017).

22 Rothgery v. Gillespie County, 554 U.S. 191, 212 (2008).

263 Tex. Cope Crim. Proc. ANN. art. 26.01 (West 2017).

264 Tex. Cope Crim. Proc. ANN. arts. 1.051, 26.04 (West 2017).

265 See TeEx. CobE CriM. Proc. ANN. art. 1.051(f)-(h) (West 2017); Faretta v. California, 422 U.S. 802
(1975).

266 J.S. Const. amend. VI; TEx. ConsT. art. I, § 10. See Tex. Cope CriM. Proc. ANN. arts. 1.05,
1.051(c) (West 2017); Halbert v. Michigan, 545 U.S. 605 (2005); Alabama v. Shelton, 505 U.S. 654
(2002); Argersinger v. Hamlin, 407 U.S. 25 (1972); Douglas v. California, 372 U.S. 353 (1963); Gideon
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of prosecution and arraignment, every defendant in a criminal case should either have
private counsel, have appointed counsel, or be pro se.

The OCA requires the court clerks to “[r]eport the number of criminal cases in which
an attorney was appointed by the court” and to do so “in the month in which the
appointment was made,” noting that the case should be counted at the time prosecution
is instituted if appointment was made previously.?” As explained in the preceding
section, the TIDC does not require county auditors to report any information about

a criminal case until: it is disposed if handled by a public defender office; or an
appointed attorney is paid.?®® Unless an attorney is paid or in cases handled by a public
defender office the case is disposed, the TIDC data does not reflect that a criminal
case even exists. Because OCA reports cases with appointed counsel at the time
appointment is made, while TIDC reports cases with appointed counsel only when
some attorney is paid or a public defender office disposes of it, the data from the two
agencies about appointed counsel cannot be compared.

The OCA requires the court clerks to “[r]eport the number of cases in which the
defendant had retained counsel at the time of the disposition of the case,”* (but there
is no way to know whether the OCA data had previously counted any of those same
cases as having appointed counsel at an earlier point in the case, nor is there any

way of knowing at what point in a case that retained counsel began representing the
defendant). The OCA does not require court clerks to report the number of criminal
cases that have retained counsel at the time prosecution is instituted or at any point
prior to disposition. The TIDC does not receive any data about criminal cases with
retained counsel.

The OCA does not require the court clerks to report the number of cases with a pro
se defendant, either at institution of prosecution or at disposition. The TIDC does not
receive any data about criminal cases with a pro se defendant.

v. Wainwright, 372 U.S. 335 (1963). Although delinquency representation is outside the scope of

this study, we note that children accused of delinquent acts likewise have a right to counsel at public
expense. In re Gault, 387 U.S. 1 (1967).

267 See OFFICE OF COURT ADMINISTRATION, OFFICIAL DiSTRICT COURT MONTHLY REPORT INSTRUCTIONS
12-13 (rev’d Jan. 12, 2018); OrFiCE OF COURT ADMINISTRATION, OFFICIAL CONSTITUTIONAL COUNTY COURT
MonTHLY REPORT INsTRUCTIONS 12 (rev’d Jan. 12, 2018); OrFICE OF COURT ADMINISTRATION, OFFICIAL
Statutory County COURT MONTHLY REPORT INSTRUCTIONS 21-22 (rev’d Jan. 12, 2018).

268 The rare exception is that TIDC requires county auditors to report capital murder cases at the trial
level for any year during which any payment is made, even if the case is handled by a public defender
office and is not disposed. See, e.g., TExAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE
REePorRT MANUAL FiscaL YEAR 2018, at 7 (Oct. 2018).

269 See OFFICE OF COURT ADMINISTRATION, OFFICIAL DiSTRICT COURT MONTHLY REPORT INSTRUCTIONS

13 (rev’d Jan. 12, 2018); OFrICE OF COURT ADMINISTRATION, OFFICIAL CONSTITUTIONAL COUNTY COURT
MonTHLY REPORT INsTRUCTIONS 13 (rev’d Jan. 12, 2018); OrFICE OF COURT ADMINISTRATION, OFFICIAL
Statutory County COoURT MONTHLY REPORT INSTRUCTIONS 22 (rev’d Jan. 12, 2018).
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It is impossible to accurately determine from the OCA data and the TIDC data the
number of defendants who are pro se in a criminal case in which they face possible
incarceration, much less to determine how many of those pro se defendants are
indigent.

The TIDC attempts to estimate the number of jailable misdemeanor cases in which
a defendant is pro se at the time the case is disposed. (The TIDC does not make this
estimate in felony cases because it believes the necessary data is inaccurate and/or
incomplete.) The following methodology, used by TIDC, shows why the number of
pro se defendants cannot be known and can only be poorly estimated.

TIDC begins its estimate by running a query of the OCA data for TIDC’s fiscal year
of October 1 through September 30, in order to match up the time frames of the OCA
and TIDC data sets. First, TIDC uses the OCA data showing the number of jailable
misdemeanor cases that are disposed in each court, each month. From that, TIDC
subtracts the OCA data showing how many jailable misdemeanor cases had retained
counsel at the time of disposition. The remaining cases should be only defendants
who either had appointed counsel when their cases were disposed or were pro se
when their cases were disposed, but the OCA does not require court clerks to report
whether defendants were represented by appointed counsel or were pro se at the time
of disposition of a case.

To estimate the number of defendants represented by appointed counsel at the time
their cases were disposed, TIDC uses its own data. The TIDC requires county auditors
to report whenever a public defender office attorney disposes of a case and whenever
some attorney is paid for providing indigent representation. TIDC treats each case
payment to an attorney as if it represents a disposed case. (The fact that an attorney is
paid does not mean a case was disposed, because when and how frequently attorneys
are paid is determined by the judges and varies from county to county.) So, TIDC uses
the sum of the number of cases disposed by a public defender office and the number
of case payments made to attorneys, as reported by the county auditors for the TIDC
fiscal year of October 1 through September 30, as representing the number of cases
disposed during that time period in which defendants were represented by appointed
counsel.

TIDC estimates that starting with the OCA number of disposed cases, then subtracting
the OCA number of cases with retained counsel, then subtracting the TIDC sum of the
number of cases disposed by public defender offices and the number of case payments
made to attorneys, should roughly approximate the number of defendants who are

pro se. The result of TIDC’s estimating process shows that in Armstrong County and
in Potter County a large percentage of misdemeanor defendants are not represented
by counsel (or the underlying data is unreliable, or the estimating methodology is
unreliable).
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Table: TIDC estimate of pro se misdemeanor defendants

TIDC TIDC TIDC TIDC TIDC
FY2014 FY2015 FY2016 FY2017 FY2018

_,E; OCA reported misd cases disposed 70 58 29 19 30
é OCA reported retained counsel at disposition 52 46 18 13 21
g’ TIDC reported PD disposed + attorney paid 11 3 1 6 4
% estimated pro se 7 9 10 0 5
g % pro se 10.00% 156.52% 34.48% 0.00% 16.67%

OCA reported misd cases disposed 3,122 2,808 2,793 2,116 2,407
g OCA reported retained counsel at disposition 454 381 383 120 2
§ TIDC reported PD disposed + attorney paid 555 542 673 578 670
% estimated pro se 2,113 1,885 1,737 1,418 1,735
. % pro se 67.68% 67.13% 62.19% 67.01% 72.08%

Some might suggest that, to estimate the number of defendants represented by
appointed counsel at the time their cases were disposed, the OCA data on the number
of cases in which an attorney was appointed is a better measure. OCA reports this
number for the month the appointment is made, and a case is not necessarily disposed
during that same month. Nonetheless, over the course of a year’s time, it is likely that
a substantial portion of the cases reported by OCA as having an attorney appointed
will also be reported by OCA as being disposed. Conducting the estimate by using
solely OCA data means that all data comes from the same reporting sources (the
court clerks) and that the data does not have to be reconfigured to a different range of
dates (it consistently uses the OCA fiscal year of September 1 through August 31).
The result of using TIDC’s estimating process but relying solely on OCA data shows
that in Armstrong County and in Potter County a large percentage of defendants — in
misdemeanors and in felonies — are not represented by counsel (or the underlying data
is unreliable, or the estimating methodology is unreliable).
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Table: Estimate of pro se defendants, based solely on OCA data*”’

OCA OCA OCA OCA OCA
FY2014 FY2015 FY2016 FY2017 FY2018

E " OCA reported misd cases disposed 72 56 34 16 32
§ g OCA reported retained counsel at disposition 55 42 22 10 23
g’ g OCA reported appointed counsel at filing or after 6 10 0 4 2
% % estimated pro se " 4 12 2 7
g = % pro se 15.28% 7.14% 35.29% 12.50% 21.88%
o w OCA reported misd cases disposed 2,823 2,697 2,492 2,088 1,975
% g OCA reported retained counsel at disposition 462 370 389 148 0
(3 g OCA reported appointed counsel at filing or after 296 486 685 249 0
% é estimated pro se 2,065 1,747 1,418 1,691 1,975
o2 % pro se 73.15% 67.04% 56.90% 80.99%  100.00%
E OCA reported fel cases disposed 10 12 11 22 7
§ 8 OCA reported retained counsel at disposition 7 8 0 9 0
g’ g OCA reported appointed counsel at filing or after 3 3 4 14 6
% & estimated pro se 0 1 7 -1 1
g % pro se 0.00% 8.33% 63.64% -4.55% 14.29%

OCA reported fel cases disposed 2,408 2,202 1,948 2,149 2,007
g 8 OCA reported retained counsel at disposition 243 176 182 130 356
(3 5 OCA reported appointed counsel at filing or after 693 382 341 978 1,008
% & estimated pro se 1,472 1,644 1,425 1,041 643
o % pro se 61.13% 74.66% 73.15% 48.44% 32.04%

How many indigent defense cases are there?

No state agency accounts for how many indigent defense cases there are each year in
which Texas’ courts and counties must be prepared to provide an attorney. (Chapter
6 explains in detail the criminal justice process in Armstrong County and in Potter
County from commission of an offense through institution of prosecution, including
when the right to counsel attaches at the trial level of a criminal case. Chapter 7
discusses how courts determine whether a defendant is indigent and entitled to
appointed counsel.)

270 See Court Activity Database, Statistics & Other Data, TExas JubiciaL BRANCH, http://www.txcourts.

gov/statistics/court-activity-database/.
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Every indigent defendant in every felony or jailable misdemeanor case in Texas faces
possible incarceration,”’! and so is entitled to have an attorney represent them during
every critical stage of that case, unless the defendant waives the right to counsel.?”?

The defendant’s right to counsel attaches when “formal judicial proceedings have
begun.”?” Formal judicial proceedings begin in two ways: at “a criminal defendant’s
initial appearance before a judicial officer, where he learns the charge against him
and his liberty is subject to restriction;”?* and whenever prosecution is commenced,
“whether by way of formal charge, preliminary hearing, indictment, information, or
arraignment.”?”>

From that moment forward, no critical stage in a criminal case can occur unless

the defendant is represented by counsel or waives the right to counsel.?”® Over the
decades, the Supreme Court has inch-by-inch delineated many case events as being
critical stages, although it has never purported to have capped the list of events that
may fall into this category.?”” Events that are definitely critical stages are: custodial
interrogations both before and after commencement of prosecution;*”® preliminary
hearings prior to commencement of prosecution where “potential substantial prejudice
to defendant[s’] rights inheres in the . . . confrontation”;?” lineups and show-ups at

or after commencement of prosecution;**” during plea negotiations and at the entry of
a guilty plea;?*! arraignments;?*? during the pre-trial period between arraignment and

21 Tex. PENaL Cope ANN. §§ 1.07(a)(23), 1.07(a)(31), 12.21, 12.22, 12.31, 12.32, 12.33, 12.34, 12.35
(West 2017).

272 U.S. Const. amend. VI; TEx. ConsT. art. I, § 10. See Tex. Cope CriM. Proc. ANN. arts. 1.05,
1.051(c) (West 2017); Rothgery v. Gillespie County, 554 U.S. 191, 212 (2008); Halbert v. Michigan,
545 U.S. 605 (2005); Alabama v. Shelton, 505 U.S. 654 (2002); Argersinger v. Hamlin, 407 U.S. 25
(1972); Douglas v. California, 372 U.S. 353 (1963); Gideon v. Wainwright, 372 U.S. 335 (1963).
Although delinquency representation is outside the scope of this study, we note that children accused of
delinquent acts likewise have a right to counsel at public expense. In re Gault, 387 U.S. 1 (1967).

273 Rothgery v. Gillespie County, 554 U.S. 191, 211 (2008). See also Michigan v. Jackson, 475 U.S.
625, 629 n.3 (1986); Brewer v. Williams, 430 U.S. 387, 388-89 (1977).

274 Rothgery v. Gillespie County, 554 U.S. 191, 213 (2008).

25 Brewer v. Williams, 430 U.S. 387, 398 (1977) (quoting Kirby v. Illinois, 406 U.S. 682, 689 (1972)).
See also Michigan v. Jackson, 475 U.S. 625, 629 n.3 (1986).

276 Rothgery v. Gillespie County, 554 U.S. 191, 212 (2008).

27 Rothgery v. Gillespie County, 554 U.S. 191, 212 n.16 (2008) (quoting United States v. Ash, 413
U.S. 300, 312-13 (1973)) (noting that the critical stages in a case are the moments when the defendant
has to make choices — when “counsel would help the accused ‘in coping with legal problems or . . .
meeting his adversary’”).

28 Brewer v. Williams, 430 U.S. 387, 399 (1977); Miranda v. Arizona, 384 U.S. 436, 444-45 (1966);
Massiah v. United States, 377 U.S. 201, 205-06 (1964).

2% Coleman v. Alabama, 399 U.S. 1, 9-10 (1970).

20 Moore v. Illinois, 434 U.S. 220, 231 (1977); Kirby v. Illinois, 406 U.S. 682, 689-90 (1972); United
States v. Wade, 388 U.S. 218, 236-38 (1967).

281 Lafler v. Cooper, 566 U.S. 156, 132 S. Ct. 1376, 1386 (2012); Padilla v. Kentucky, 559 U.S. 356,
373 (2010); McMann v. Richardson, 397 U.S. 759, 771, 771 n.14 (1970).

282 Hamilton v. Alabama, 368 U.S. 52, 53-55 (1961).
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the beginning of trial;* trials;*** during sentencing;* direct appeals as of right;?*
probation revocation proceedings to some extent;**” and parole revocation proceedings
to some extent.??

An indigent defendant can waive the right to counsel at any point,?** but government
can never require the defendant to waive their right to counsel, and so the Texas courts
and counties must be prepared to provide an appointed attorney to every indigent
defendant in every felony and jailable misdemeanor.

As a result, there are two straight-forward questions that answer how many indigent
defense cases there are each year in which Texas’ courts and counties must be prepared
to provide an attorney:

* how many defendants are arrested on felony or jailable misdemeanor charges?

» of those defendants, how many are indigent?

The OCA does not require court clerks to report any information about criminal cases
at the point of arrest. If an indigent defendant has been arrested, but the prosecutor

has not yet instituted prosecution, there will be no record at all in the OCA data of

the existence of that defendant. The OCA data shows the number of new felony

and jailable misdemeanor prosecutions that are instituted in each court, each month,
reported by the court clerks as newly filed cases. So, once prosecution is instituted
against a defendant, that defendant’s case appears in the OCA data. But OCA does not
require court clerks to report any information about whether defendants are indigent.

As explained previously, the TIDC does not require county auditors to report any
information about a criminal case until: it is disposed if handled by a public defender
office; or an appointed attorney is paid.?*® Unless an attorney is paid or in cases handled
by a public defender office the case is disposed, the TIDC data does not reflect that a
criminal case and the defendant charged in it even exists.

28 Brewer v. Williams, 430 U.S. 387, 398-99 (1977); Powell v. Alabama, 387 U.S. 45, 57 (1932).

284 Alabama v. Shelton, 535 U.S. 654, 662 (2002); Argersinger v. Hamlin, 407 U.S. 25, 37, 40 (1972);
In re Gault, 387 U.S. 1, 36-37 (1967); Gideon v. Wainwright, 372 U.S. 335, 344-45 (1963).

285 Lafler v. Cooper, 566 U.S. 156, 132 S. Ct. 1376, 1386 (2012); Wiggins v. Smith, 539 U.S. 510, 538
(2003); Glover v. United States, 531 U.S. 198, 203-04 (2001); Mempa v. Rhay, 389 U.S. 128, 134, 137
(1967).

28 Halbert v. Michigan, 545 U.S. 605, 621 (2005); Douglas v. California, 372 U.S. 353, 357 (1963).
27 Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973).

288 Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973); ¢f- Morrissey v. Brewer, 408 U.S. 471, 489 (1972)
(leaving open the question “whether the parolee is entitled to the assistance of retained counsel or to
appointed counsel if he is indigent”).

29 See Tex. CobE CriM. Proc. ANN. art. 1.051(f)-(h) (West 2017); Faretta v. California, 422 U.S. 802
(1975) (holding that a defendant may exercise the Sixth Amendment right of self-representation so long
as there is a knowing, voluntary, and intelligent waiver of the right to counsel).

20 The rare exception is that TIDC requires county auditors to report capital murder cases at the trial
level for any year during which any payment is made, even if the case is handled by a public defender
office and is not disposed. See, e.g., TExAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE
REePorRT MANUAL FiscaL YEAR 2018, at 7 (Oct. 2018).
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Of course, every case ever reported to TIDC does involve a defendant who was
determined by a court to be indigent and entitled to appointed counsel, so it might
appear at first blush that the TIDC data reflects the number of criminal cases in which
indigent defendants are entitled to appointed counsel. It does not, for two reasons.
First, TIDC does not require court auditors to report the number of defendants whom
courts determined to be indigent but then for whom counsel was never appointed
despite the defendant being entitled to appointed counsel, if this occurs. (This is the
problem that TIDC identified as occurring in Potter County in 2009.>' See discussion
of TIDC monitoring in Potter County at pages 47-50.) Second, TIDC does not require
county auditors to report the number of indigent defense cases, but instead requires
county auditors to report whenever some attorney is paid for providing indigent
representation and whenever a public defender office attorney disposes of a case.

As explained previously, when an appointed attorney is paid in a criminal case is
determined by the plan and schedule of fees adopted by the judges in each county with
jurisdiction over criminal cases,?** and so the timing of payments over the life of a
case varies from county to county. There can be multiple payments made to appointed
attorneys in a single case, and each of those payments can result in the same criminal
case being counted again with each payment made during the annual reporting period
or during a different reporting period. Meanwhile (in counties that do not use a public
defender office), if for any reason a payment is never made to an appointed attorney for
a particular indigent defendant’s case, the TIDC data will never reflect the existence of
that criminal case or of the indigent defendant charged in it.

It is impossible to determine from the OCA data and the TIDC data how many indigent
defense cases there are each year in which Texas’ courts and counties must be prepared
to provide an attorney.

21 TexAS Task FORCE ON INDIGENT DEFENSE, POTTER COUNTY PoLicy MONITORING FoLLow-upP VisiT, MAY
11-12, 2009, at 1 of 8 (June 2009).
2 Tex. CopE Crim. Proc. ANN. art. 26.05(b)-(c) (West 2017).

6/



CHAPTER 4
THE RGHT TO COUNGEL IN ARMSTRONG COUNTY

Armstrong County is 909 square miles of almost entirely agricultural land, where
1,892 people live as of 2018.* That works out to roughly two people per square mile
on average. The only incorporated community in Armstrong County is the county
seat of Claude. Residents of Claude make up 65% of the entire Armstrong County
population.?**

State Highway 287 serves as the main road
through downtown Claude, as the speed limit
lowers from 70 to 35 miles per hour and then
rises back up again a few blocks on. All of
Armstrong County’s elected officials work
out of the county courthouse that anchors the
center of town or at the county jail just across
and down the street from the courthouse.

Despite its rural nature and sparse population,
Armstrong County has all of the same
criminal justice responsibilities as its urban neighbor Potter County. There are just
many fewer people and greatly less resources available to fulfill those responsibilities
in Armstrong County. This chapter highlights some of the unique circumstances and
challenges faced by Armstrong County in providing the right to counsel to indigent
adult defendants at trial in criminal cases. (Chapters 5 through 9 explain in detail the
laws and procedures that govern the right to counsel in both Armstrong and Potter.)

The personnel and costs of the criminal justice system

There are only three judicial officers in the Armstrong County justice system — one
district court judge, one county judge, and one justice of the peace. Of the three
judicial officers, only the district court judge is a lawyer.?*® The county judge has held

3 See Quickfacts: Armstrong County, Texas, UNITED STATE CENsUS BUREAU, https://www.census.gov/

quickfacts/fact/table/armstrongcountytexas/PST045218.

»4 - See Community Facts: Claude, Texas, American FactFinder, UNITED STATE CENSUS BUREAU, https://
factfinder.census.gov/bkmk/cf/1.0/en/place/Claude city, Texas/ALL.

25 All district court judges must be licensed attorneys for at least four years and live in the judicial
district for the two years preceding & during office. TEx. ConsT. art. V, § 7.
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that position for 30 years, after graduating high school, serving a tour in the Marine
Corps, and returning back to his hometown to work on the still-active family ranch.>*
The justice of the peace has been in office since the election in October 2013, and she
has a bachelor’s degree in general studies with an emphasis in education and social
work.?’

The judge of the 47th District Court is jointly elected by the voters of Armstrong,
Potter, and Randall counties®”® and exercises district court jurisdiction in all three
counties.”” All felony cases in Armstrong County are heard in the 47th District
Court.*® During three separate weeks each year, the district court judge comes from
Amarillo to Armstrong County, bringing with him his court clerk, court reporter, and
court bailiff.**! At all other times, there are not any district court personnel physically
present in Armstrong County and there is not any judicial officer present in the county
who is a lawyer. Armstrong County shares the cost of the district court’s personnel
with Potter and Randall counties,*** for which it spent $1,234.92 during calendar year
2017.3%

The judge of the Armstrong County Court is elected by the voters of Armstrong
County** and exercises all county level court jurisdiction in the county.*® The county

E2]

6 County judges are not required to be attorneys, but must “be well informed in the law of the State.
Tex. Consr. art. V, § 15.

#7 - Justices of the peace are not required to be attorneys, and in fact there are no qualifications
established for a person to be elected justice of the peace, but they can be removed from office for
“incompetency” if they fail to complete an 80-hour course about justice of the peace duties in their first
year in office and then a 20-hour course each year thereafter. TEx. Gov’t Cope ANN. § 27.005 (West
2017).

28 Tex. ConsT. art. V, § 7; TEX. Gov’t CopE ANN. § 24.149 (West 2017).

2 Tex. ConsT. art. V, § 8; TEx. Gov’t CopE ANN. § 24.007(a) (West 2017). In addition to criminal
cases, this jurisdiction includes supervisory control over the commissioners court, civil jurisdiction
where the amount in controversy is over $500 as well as other specific types of civil cases, and juvenile
matters. TEx. ConsT. art. V, § 8; Tex. Cope CriM. Proc. ANN. arts. 4.01, 4.05, 4.17 (West 2017); TEx.
Gov’t CopE ANN. §§ 23.001, 24.007, 24.008, 24.020 (West 2017).

30 Tex. Gov’T CopE ANN. § 24.149 (West 2017).

W See, e.g., 2019 Calendar for the 47th District Court (showing “Armstrong County Trial Weeks” as
Jan. 28 through Feb. 1; Apr. 29 through May 2; and Sept. 30 through Oct. 4).

2 The legislature sets and pays the compensation of district court judges through the biennial
appropriations act. TEx. ConsT. art. V, § 1-a(1); TEx. Gov’t Cope ANN. § 659.011 (West 2017); see
Tex. Gov’T CopE ANN. § 659.012 (West 2017). The commissioners courts of the counties making up a
judicial district are responsible for funding the personnel, facilities, and operations of the district court.
See, e.g., TEx. Gov’T CopE ANN. §§ 24.605(b), 24.954 (West 2017); Tex. LocaL Gov’T CODE ANN.

§§ 151.001 through 151.004, 151.901, 152.001, 291.001, 291.002 (West 2017). The legislature may
allocate funding through the biennial appropriations act to defray the cost to counties for the district
courts. TEx. Gov’T CopE AnN. § 21.008 (West 2017).

303 “Actual Exper YEAR - 2017,” Armstrong County 2019 Proposed Budget, p. 6 (Oct. 3, 2018) (made
up of four line-items: district judge salary $0; district judge secretary $283.92; district judge court
reporter $591; and 47th district travel $360).

304 Tex. ConsT. art. V, §§ 15, 16, 30; Tex. Gov’T CobpE AnN. § 21.009(3) (West 2017).

5 Tex. Gov’t CopE ANN. § 21.009(1) (West 2017). See Tex. Consr. art. V, § 15.
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judge, his court coordinator, and the county court clerk are all permanently located

in the courthouse in Claude. Jailable misdemeanors in Armstrong County (other

than misdemeanors involving official misconduct) are heard in the county court.>%

In addition to judicial responsibilities, the county judge has county government
administrative functions.>” The county judge is also the presiding officer of the
county’s commissioners court, which is responsible for the executive and legislative
power over all county business,*® and he is also the county’s budget officer.>” During
calendar year 2017, Armstrong County spent $74,183.69 for the judicial functions of
the county court.?!°

The Armstrong County justice of the peace is elected by the voters of Armstrong
County.*!"" The district court judge and the county judge have designated the justice of
the peace to serve as the magistrate who presides over magistration proceedings in all
criminal cases in the county, both felony and misdemeanor.?!? In calendar year 2017,
Armstrong County spent $72,377.42 for the full cost of the justice of the peace court
personnel and operations.*!?

The voters of Armstrong County and Potter County jointly elect the district attorney
for the 47th judicial district,’'* whose office prosecutes all criminal cases in the district
court in Armstrong County (and in Potter County) and also in the county court in
Armstrong County.?'® The district attorney’s office is physically located in Amarillo
where all of the employees work on a daily basis — no one from the district attorney’s
office is permanently present in Armstrong County. The state pays the district

36 Tex. CopE Crim. Proc. ANN. art. 4.07 (West 2017); Tex. PEnaL CopE AnN. §§ 12.03, 12.21, 12.22,
12.23 (West 2017).

07 Tex. ConsT. art. V, § 16.

38 Tex. ConsT. art. V, § 18(b); Tex. LocaL Gov’t CobE AnN. § 81.001 (West 2017).

39 Tex. LocaL Gov’T CopE AnN. §§ 111.001, 111.002 (West 2017).

30 “Actual Exper YEAR - 2017,” Armstrong County 2019 Proposed Budget, pp. 5-6 (Oct. 3, 2018).
“[1]f at least 40 percent of the functions that the judge performs are judicial functions,” then the state
must pay the county judge, as a salary supplement, at least 18% of a district court judge’s salary. TEX.
Gov’T CopE ANN. § 26.006 (West 2017). See also Tex. Gov’T Cobt ANN. § 26.007 (West 2017).

311 Every Texas county is required by the state’s constitution to establish some number of between
one and eight justice of the peace precincts; the number of precincts required is based on the county’s
population. Tex. ConsT. art. V, § 18(a). In Texas counties with a population less than 150,000 and
where there are not any cities with 18,000 or more inhabitants, one justice of the peace is elected to each
precinct. /d.

2 There is not, to anyone’s recollection, a written order by the judges designating the justice of the
peace to preside over magistration proceedings. It has been done this way in Armstrong County (and in
Potter County) for a long time.

33 “Actual Exper YEAR - 2017,” Armstrong County 2019 Proposed Budget, p. 5 (Oct. 3, 2018).

The Armstrong County commissioners court is responsible for funding the personnel, facilities, and
operations of the justice of the peace court. TEx. Gov’t CobE ANN. §§ 25.0010, 27.051 (West 2017);
Tex. LocaL Gov’t Copk ANN. §§ 151.001 through 151.004, 151.901, 152.001, 152.011 through 152.013,
291.001, 291.002 (West 2017).

4 Tex. Gov’T CopE ANN. § 43.127 (West 2017).

35 Tex. Copk Crim. Proc. ANN. art. 2.01 (West 2017); TeEx. Gov’t Cope ANN. § 43.127 (West 2017).
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attorney’s compensation,’'® and the Potter County commissioners court decides on

and pays the number and compensation of personnel in the district attorney’s office.
Of the 20 attorneys (including the elected DA) in the district attorney’s office, one
assistant district attorney handles the office’s entire Armstrong County caseload of
both felony and misdemeanor offenses; she estimates that approximately 10% of her
professional hours are devoted to Armstrong County cases. She is only physically
present in Armstrong County when the district court or county court conduct criminal
proceedings there. Of the district attorney office’s 20 non-attorneys, one investigator
and one secretary are assigned to work on cases in the 47th District Court, including
those arising in Armstrong County. For the part-time services of one assistant district
attorney, one investigator, and one secretary, in calendar year 2017 Armstrong
County paid $4,460.88 — a figure that reportedly has not changed significantly in
approximately 20 years.?!8

317

There are no municipal police departments in Armstrong County, so the Armstrong
County Sheriff’s Department is responsible for all law enforcement duties, aided by
two Texas Department of Public Safety troopers who patrol the stretch of highway
287 that passes through the county. The Armstrong County Sheriff’s Department
also operates the Armstrong County jail. Since November 2018, the entirety of the
sheriff’s office consists of the elected sheriff, the chief deputy, one deputy, one jail
administrator who doubles as a dispatcher, and four dispatchers.?'* A small two-story
building houses the sheriff’s office and the jail. The sheriff’s office and dispatch
desk are on the first floor, along with a utility closet that holds the videoconferencing
equipment used for magistration proceedings. A single room on the second floor

has the capacity to house eight detainees. Only the sheriff, chief deputy, and jail
administrator are trained in jail administration, so one of them must be present in

the building whenever anyone is detained in the jail. Given the sparsity of arrests in
Armstrong County, there are many days when the jail is not occupied. Armstrong
County spent $482,768.15 in total during calendar year 2017 for all law enforcement
and jail costs.**

36 Tex. Gov’T CopE ANN. § 46.003(a) (West 2017). The commissioners courts can supplement the
state salary paid to a district attorney. TEx. Gov’T CobE ANN. § 46.003(b) (West 2017).

7 Tex. Gov’t CopE ANN. § 43.127(d)-(e) (West 2017). The commissioners courts are responsible for
funding the personnel, facilities, and operations of the district attorney’s office. TEx. Gov’T COoDE ANN.
§§41.102, 41.106, 41.107 (West 2017). The state must provide at least $22,500 per year to “help defray
the salaries and expenses” of each district attorney’s office. TEx. Gov’t CobE ANN. § 46.004 (West
2017).

38 “Actual Exper YEAR - 2017,” Armstrong County 2019 Proposed Budget, p. 6 (Oct. 3, 2018) (made
up of three line-items: district attorney salary $3,432.96; district attorney secretary salary $997.92; and
assistant district attorney travel $30.00).

3% Of the four dispatcher positions, as of September 2019, three of the dispatchers are full-time and
one is in training. Once the dispatcher in training completes that training, their position will be full-time,
but one of the three current full-time dispatchers will be leaving that employment.

320 “Actual Exper YEAR - 2017,” Armstrong County 2019 Proposed Budget, pp. 7-8 (Oct. 3, 2018)
(made up of four cost-categories: DPS $869.39; sheriff department $254,390.02; jail housing & booking
$214,703.74; and indigent health care $12,805.00).
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Finally, Armstrong County is responsible for funding the costs of appointed counsel
and necessary expenses of the defense at both trial and appeal for all criminal and
juvenile cases originating in the county.*?! In calendar year 2017, Armstrong County
appears to have actually spent $7,529.30 on indigent defense services.** It is difficult
to reconcile this with Armstrong County having reported in its “Indigent Defense
Expenditure Report” to TIDC that it spent a total of $14,430 for indigent defense
services during TIDC fiscal year 2017 (Oct. 1, 2016 through Sept. 30, 2017).3%
Armstrong County’s report to TIDC for FY2017 carries the caveat, for both the district
court and the county court, that: “The financial figures are estimates or are for some
other reason unreliable.””*

County revenues & expenditures

Armstrong County policymakers describe their county as “very poor.” Sources of
revenue available to Armstrong County include property taxes (a/k/a ad valorem tax;
by far the largest source), sales taxes, franchise fees, bond issuance, and transfers from
state or federal government. But Texas counties are prohibited from levying property
taxes of more than 80 cents on $100 property valuation, except with voter approval
they can levy an additional 14 cents for maintenance of public roads.’?* Most of the
land surrounding the city of Claude, the county’s sole incorporated community, is
reportedly “agricultural tax property” that generates little revenue for the county.

Armstrong County operates on a financial calendar year, from January 1 through
December 31. The most recent year for which final revenues and expenditures are

21 See, e.g., TEX. CopE CrM. Proc. ANN. art. 26.05(f) (West 2017).
22 “Actual Exper YEAR - 2017,” Armstrong County 2019 Proposed Budget, pp. 3, 6 (Oct. 3, 2018)
(made up of four line-items: West TX Capital Defense/Lubbock $1,000.00; court appointed attorney
$6,250.00; court appointed reporter $294.50; and indigent appeals -$15.20).
3 Armstrong County Expenditure Report Summary — Fiscal Year 2017, Indigent Defense
Data for Texas, TExas INDIGENT DEFENSE ComMissION, http://tidc.tamu.edu/public.net/Reports/
CountyFinancialReport.aspx?cid=6&fy=2017.

Table: Armstrong County IDER to TIDC for FY2017 - Reported Indigent Defense Costs

atty fees: expenses : total cost
: investigation  expert litigation :

47th District Court atty fees & exp adult non-capital felony trial $8,400§ $0 $0 $0 $8,400
Armstrong County Court atty fees & exp adult misd. trial $3,580§ $0 $0 $0 $3,680
Armstrong County Court atty fees & exp juvenile appeal $1,450+ $0 $0 $0 ¢ $1,450
total attorney fees & expenses $13,430
county administrative costs $0
capital defense RPDO $1,000
total indigent defense costs $14,430

324

Armstrong County Expenditure Report Summary — Fiscal Year 2017, Indigent Defense
Data for Texas, TExas INDIGENT DEFENSE ComMmissIoN, http://tidc.tamu.edu/public.net/Reports/
CountyFinancialReport.aspx?cid=6&fy=2017.

3 Tex. ConsT. art. XIII, § 9.
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available is 2017. In calendar year 2017, Armstrong County had the following amounts

of revenue from all sources:?*°

Table: Armstrong County Calendar Year 2017 Actual Revenues

General Fund

taxes $904,592.07
licensing $118,561.03
fees of office $284,051.53
state court costs $19,4568.72
civil fees $1,084.29
“PILT” $102,000.00
other government units $146,072.44
other sources $38,231.98
total county general fund revenues $1,614,052.06
total county dedicated funds revenues $583,603.97
TOTAL COUNTY ALL FUNDS REVENUES $2,197,656.03

It is always difficult to say exactly what the cost is for any county to operate its
criminal justice system. In Armstrong County, the courthouse building and the sheriff’s
office building house all governmental functions; not just those of the justice systems.
The judges and court personnel and many court expenses in Armstrong County are
attributable to both the criminal justice system and the civil justice system. Even those
costs that clearly serve only a criminal justice purpose in Armstrong County — such as
the prosecution and indigent defense — are not grouped together in the county’s budget.
This is not a shortcoming of Armstrong County government; rather, it is typical of
nearly every city and county across the country, where criminal justice spending is
dispersed across the general fund departments responsible for it and where income and
expenses related to criminal justice often also appear in dedicated funds.*?’

Below is a table that displays a ballpark estimate of Armstrong County’s spending
on criminal justice. All dollar amounts reflect the Armstrong County budget. The
table includes in “General Fund — crim justice system” all items that have a criminal
justice purpose, or both a civil justice and criminal justice purpose that cannot be

326 “Actual Exper YEAR - 2017,” Armstrong County 2019 Proposed Budget, pp. 1-2, 9, 26 (Oct. 3,
2018).

327 A not insignificant portion of Armstrong County’s calendar year 2017 income and expenses for the
criminal justice system is in dedicated funds, rather than in the general fund. See “Actual Exper YEAR -
2017,” Armstrong County 2019 Proposed Budget (Oct. 3, 2018). This includes, in alphabetical order:

Dedicated Fund Income Expense Source
Commissary [Fund] $294.20 $0.00 Id. at p. 22.
County Records Management Fund $5,649.87 $15,742.86 ld. atp. 13.
Courthouse Security [Fund] $8,647.41 $297.12 d. atp. 16.
District Records Management Fund $878.56 $0.00 d. atp. 14.
Jail Restoration [Fund] $0.00 $2,949.56 [d. atp. 19.
Justice Court Technology Fund $7,857.36 $11,614.59 Id. atp. 17.
Sheriff Seizure [Fund] $7,670.96 $2,000.00 Id. atp. 21.
Task Force Indigent Defense [Fund] $6,013.00 $0.00 Id. at p. 24.

TOTAL $37,011.36 $32,604.13
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disaggregated. Any budget item not clearly related to criminal justice is included in
the non-itemized total of “General Fund — other than crim justice system.” With the
preceding qualifications, in calendar year 2017, Armstrong County had the following
amounts of expenditures for its criminal justice system:***

Table: Armstrong County Calendar Year 2017 Actual Expenditures

district court $1,234.92
district judge salary $0.00
district judge secretary $283.92
district judge court reporter $591.00
....... 4rthdistrictiravel e, 836000
.county court (udicial system), ... $74,183.69.
Lcounty/diStrict clerk $107,235.13,
Justice of the peace court e $r2,377.42,
court expenses, generally $7,305.36
mental commitments - other med exams $988.48
interpreter $0.00
citations & subpoenas $0.00
payroll tax $405.96
law books $5,861.63
....... 9t jucicial AMINISTANON. ... 34929
ISIGE & COUMY JUNY. e 8702,00,
prosecution $4,460.88
district attorney salary $3,432.96
district attorney secretary salary $997.92
....... assistant district attorney fravel ... 88000
indigent defense $7,529.30
Waest TX Capital Defense/Lubbock $1,000.00
court appointed attorney $6,250.00
court appointed reporter $294.50
....... NAIgENt APPAIS. ... 18200
Sherff depatment el $254,390,02,
Jallhousing & BOOKING ...t $214,703.74,
Indigent Nealth Care, | ... .. oo $12,805.00,
supenvision - adult proRation. e $0.00,
JUVENIE SBIVICES | .. .ttt $32.40.
.courthouse Maintenance ... e $46,352.95,
courthouse operations $9,503.80
total county general fund crim justice system expenditures $813,686.00
General Fund - other than crim justice system $592,600.02
total county general fund expenditures $1,406,286.02
total county dedicated funds expenditures $482,894.96
TOTAL COUNTY ALL FUNDS EXPENDITURES $1,889,180.98

As can be seen from the revenue and expenditure tables above, Armstrong County’s
spending on criminal justice is roughly $813,686, or 58% of its total general fund

328 “Actual Exper YEAR - 2017,” Armstrong County 2019 Proposed Budget, pp. 3-9, 26 (Oct. 3,
2018).
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expenditures of $1,406,286. At the time of this evaluation, Armstrong County was
actively looking for ways to reduce county spending. One possibility under discussion
is whether to close its eight-bed jail and instead contract for its pretrial detention needs
with neighboring counties.*?* While the county might realize an immediate fiscal
savings from closing the jail,**° county officials are being careful to consider what
unintended consequences might result.

The existing Armstrong County jail building (also housing the sheriff’s office) is
more than 50 years old. According to county officials, the building is grandfathered
in and excused from compliance with many modern building codes and public safety
regulations for jails. Should the county cease jail operations at the building, officials
worry the county would not be permitted in the future to use the building as a jail if
they needed to and would have to instead construct an entirely new jail facility at a
significant but unknown cost.

Housing Armstrong County detainees in any other county will place those detainees
further away from the Armstrong County courthouse. So, the county would incur
transportation costs every time a defendant must appear in court.

Both Potter County and Randall County have made clear that there is no room in their
jails for Armstrong County detainees. In considering where they might house detainees
if the jail were closed, Armstrong County has looked to the counties of the neighboring
100th Judicial District (Carson County to the north; Childress, Collingsworth, Donley,
and Hall counties to the east) as possibilities. Some local stakeholders worry that any
interlocal agreement between Armstrong County and counties in the 100th Judicial
District might be viewed by the Texas legislature as an indication that Armstrong
County itself should be moved into the 100th Judicial District, and therefore out of the
47th Judicial District.

Armstrong County officials believe the county benefits greatly by its proximity to
Amarillo and its inclusion in the 47th Judicial District. If the county were moved out
of the 47th Judicial District, it would lose its current district judge and judicial staff
and district attorney’s office, all of whom county officials view as “top quality.” Even
more worrisome is the possibility of the county losing access to the small but reliable
group of Amarillo criminal defense lawyers who provide almost all indigent defense
representation in the courts of Armstrong County.

3 See Destiny Richards, Committee created to discuss Armstrong County Jail, KFDA NEWSCHANNEL
10 (May 13, 2019).

30 County officials estimate that the current cost of having a jail in Armstrong County is roughly $700
per day, including jail housing & booking plus compensation for sheriff personnel to be present at the
jail when it is occupied. In calendar year 2017, Armstrong County spent $214,703.74 for jail housing
and booking alone — $588.23 per day, before paying any sheriff’s personnel to be present to administer
the jail. “0419 Jail Housing & Booking - Actual Exper YEAR - 2017,” Armstrong County 2019
Proposed Budget, p. 8 (Oct. 3, 2018).
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The lack of attorneys

The 47th District Court judge and the Armstrong County Court judge are responsible
under Texas law for adopting the Armstrong County plan for providing counsel to
indigent defendants in criminal cases.**' As explained in chapter 2, they have joined
with the judges of Potter and Randall counties to adopt a single plan used in all three
counties.** The judges of Armstrong County could, if they so desired, adopt a separate
plan.

Pursuant to the plan, in all criminal cases (other than the first defendant in a capital
murder trial),*** the right to counsel for indigent defendants is provided entirely by
individual private attorneys who are appointed on a case-by-case basis.*** This is a
problem in Armstrong County, because as of September 2019 the State Bar of Texas
shows there are only two licensed attorneys who have their primary practice location
in Armstrong County.*** Of those two attorneys, Richard Morris, is deceased, and
Lendon Ray is not on the approved list of attorneys who are available to be appointed
in Armstrong County.

As of February 7, 2019, there were only eight attorneys qualified and selected by the
judges as available to be appointed to represent indigent adults in criminal cases in
Armstrong County (see list at page 94). None of the eight attorneys live in or maintain
a law office in Armstrong County. Seven of them drive in from Amarillo and one from
Canyon. By and large, these attorneys indicate they would rather not take appointed
cases in Armstrong County, but they do so either as a contribution to the community or
because the judges have asked them to. These attorneys are presently willing to make
the 30- to 45-minute drive to Claude on the rare occasions it is necessary for them
appear in court there, but the judges are fearful of losing any of these attorneys from
the appointment list.

31 Tex. Cope Crim. Proc. ANN. art. 26.04(a) (West 2017).

32 Armstrong, Potter and Randall District Court and County Court Plan (adopted Oct. 6, 2011 and
subsequently amended).

33 Although the joint plan does not mention it, Armstrong County participates in the Regional Public
Defender Office for Capital Cases (RPDO) program that provides representation in the first instance to
indigent defendants in death penalty cases. See discussion of capital cases at pages 83-91.

3t Armstrong, Potter and Randall District Court and County Court Plan, 4 III.A. (adopted Oct. 6, 2011
and subsequently amended) (“The Judges hearing criminal cases shall establish attorney appointment
lists . . ..””). The Plan also refers to using the Caprock Regional Public Defender in Armstrong County
cases, id. at |J ILA.v., III.C., V.C., but it has been several years since the Armstrong County judges
chose to no longer participate in the Caprock Regional Public Defender program.

35 Find a Lawyer, STATE BAR oF TEXas, https://www.texasbar.com/AM/Template.

cfm?Section=Find A Lawyer&Template=/CustomSource/MemberDirectory/Result_form_client.cfm.
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Ensuring effective assistance of counsel to every
indigent defendant at all critical stages of a criminal
case

(See chapter 6 for a full discussion of the criminal justice process from commission
of an offense through arraignment and chapter 7 for a full discussion of the criminal
justice process from arraignment through disposition of the case.)

Arrest & magistration

Every person alleged to have committed any felony or jailable misdemeanor in
Armstrong County is arrested; no one is issued a citation to appear. Armstrong County
has only a small number of arrests each year, although the exact numbers have not
been provided. All stakeholders report that most felony arrests are drug charges arising
from traffic stops of non-residents travelling State Highway 287 between the Dallas-
Fort Worth area and New Mexico or Colorado.

In compliance with state law and the judges’ indigent defense plan, within 48 hours
of an arrest, the defendant appears by videoconference for magistration by the justice
of the peace, who has been designated to serve as the magistrate in all felony and
jailable misdemeanor cases.**® If for any reason the justice of the peace is unavailable,
she has her clerk of court preside in her stead. Because there are so few arrests of any
type, it is usually only a single defendant who requires magistration on a given day,
and magistration proceedings are only necessary roughly 20 to 40 times a year. From
the vantage of the arrested defendant, the two most important things occurring during
magistration are having the opportunity to request an appointed attorney and for the
magistrate to set bond which might allow the defendant to get out of jail.**’

No arrests occurred in Armstrong County during the site work portion of this
evaluation. As a result, the Sixth Amendment Center was not able to directly observe
magistration proceedings in the county, and all information about what occurs during
those proceedings was gleaned through interviews of criminal justice stakeholders.

During magistration proceedings, the defendant is physically located in the downstairs
utility closet at the sheriff’s office, handcuffed to a metal bench in front of the

36 Tex. Copk Crim. Proc. ANN. arts. 14.06(a), 15.17(a) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § I.A.i. (adopted Oct. 6, 2011 and subsequently amended). See
Tex. Cobe CriM. Proc. ANN. art. 15.16 (West 2017). There is not, to anyone’s recollection, a written
order by the judges designating the justice of the peace to preside over magistration proceedings. It has
been done this way in Armstrong County (and in Potter County) for a long time.

37 See Tex. CobE CriM. Proc. ANN. art. 15.17(a), (g) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § [.B. (adopted Oct. 6, 2011 and subsequently amended).
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videoconferencing equipment. The magistrate is physically located at the Armstrong
County Courthouse, about a block up the road from the sheriff’s office. The only other
person participating in the magistration proceeding is the sheriff’s office employee on
duty that day, who provides the defendant with the one-page English-language version
of the “Magistrate Warning” form that the magistrate will read to the defendant,*** and
who also assists the defendant in completing the “Affidavit of Indigence” paperwork to
request appointed counsel if the defendant desires to do so0.3*

Once the videoconferencing equipment is turned on, the magistrate does three, and
sometimes four, things: informs the defendant of the accusation and any supporting
affidavits; informs the defendant of constitutional rights including the right to
appointed counsel if indigent, allowing the defendant to request appointed counsel if
they desire; sets bail amounts and conditions for the defendant “if allowed by law”;**
and for any defendant who was arrested without a warrant, determines based on written
documents filed by the arresting officer whether there is probable cause to believe that

the alleged offense occurred and that the defendant committed it.>*!

After the magistration proceeding is concluded, the sheriff personnel transmit the
defendant’s signed “Magistrate Warning” form to the magistrate to add her signature to
the document. On the “Magistrate Warning” form, the magistrate must also “record the
following:
1. The date and time the accused was arrested and the date and time when he/she
was brought before the magistrate.
2. Whether the magistrate informed the accused of the right to request
appointment of counsel and asked the accused whether he/she wants to request
counsel.

3. Whether the accused requested appointment of counsel.””**

% The version of this form used in Armstrong County is not provided in Spanish, even though the

version of the form contained in the published plan documents is a two-page document with the first
page in English and the second page in Spanish. See “Magistrate’s Warning,” in Armstrong, Potter and
Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District
and County Court Magistrate’s Warning Form.docx (adopted Oct. 6, 2011 and subsequently amended);
Armstrong, Potter and Randall District Court and County Court Plan, 99 I.B.v.-vi., viii. (adopted Oct. 6,
2011 and subsequently amended).

3 See “Affidavit of Indigence,” in Armstrong, Potter and Randall District Court and County Court
Plan, at Plan Documents — Armstrong Potter Randall District and County Court Affidavit of Indigence.
doc (adopted Oct. 6, 2011 and subsequently amended); Armstrong, Potter and Randall District Court and
County Court Plan, 9 L.B.ii.5., I.B.vi., viii., x., I.C.ii., I[V.A.v. (adopted Oct. 6, 2011 and subsequently
amended).

30 See TEx. CobE CrRIM. Proc. ANN. art. 15.17(a), (g) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § [.B. (adopted Oct. 6, 2011 and subsequently amended).

1 See Tex. Cobe CriM. Proc. ANN. art. 17.033(a)-(d) (West 2017); County of Riverside v.
McLaughlin, 500 U.S. 44 (1991); Armstrong, Potter and Randall District Court and County Court Plan,
99 L A.ii., L.B.iii. (adopted Oct. 6, 2011 and subsequently amended).

2 See Tex. CobE CriM. Proc. ANN. art. 15.17(e) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, § I.B.v. (adopted Oct. 6, 2011 and subsequently amended).
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If the defendant did not request appointed counsel during magistration, the magistrate
sends the defendant’s “Magistrate Warning” form to the lone Armstrong County court
clerk who serves as both the district court clerk (for felony charges) and the county
court clerk (for misdemeanor charges), “to be put into the case file.”?*

If the defendant requested appointed counsel during magistration, the sheriff personnel
also transmit the defendant’s signed “Affidavit of Indigence” to the magistrate.

Within 24 hours the magistrate sends the defendant’s “Magistrate Warning” form

and the defendant’s “Affidavit of Indigence”: on felony arrests, to the judge of the

47th Judicial District Court; on misdemeanor arrests, to the judge of the Armstrong
County Court; and if a defendant was arrested on both a felony and a misdemeanor, the
paperwork goes to both judges.’*

Institution of prosecution & arraignment

After magistration proceedings, the next step is for the prosecutor to decide whether
and on what charges to prosecute a defendant. All prosecutions in Armstrong County
of both felonies and jailable misdemeanors are handled by one assistant district
attorney (in the office of the District Attorney for the 47th Judicial District),** assisted
by one investigator and one secretary.

If the prosecutor decides she will not accept the case to be prosecuted, then the
defendant is released from jail and/or bond obligations and the case ends. In Armstrong
County cases involving in-custody defendants, the prosecutor attempts to make any
declination decision quickly so the county does not continue to incur the cost of jailing
a defendant who will not be prosecuted.

For Armstrong County felonies, the prosecutor takes each case to grand jury within
90 days of the defendant’s arrest for in-custody defendants and within 120 days of the
defendant’s arrest for out of custody defendants. All felony cases are allotted to the
47th District Court. The district court comes to Armstrong County during three weeks
each year,** and arraignment on a felony is typically set for the next week during
which the district court is present in the county after the indictment is returned.

- Armstrong, Potter and Randall District Court and County Court Plan, § I.B.ix. (adopted Oct. 6, 2011
and subsequently amended).

# Tex. Copk Crim. Proc. ANN. arts. 15.17(a), 26.04(b)(1) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, 99 I.B.vi., viii., IV.A.vi. (adopted Oct. 6, 2011 and subsequently
amended).

35 Most of her duties on Armstrong County cases can be performed from her office in Amarillo,

but she comes to Armstrong County whenever the district court or the county court conduct criminal
proceedings in the county.

M6 See, e.g., 2019 Calendar for the 47th District Court (showing “Armstrong County Trial Weeks” as
Jan. 28 through Feb. 1; Apr. 29 through May 2; and Sept. 30 through Oct. 4).

/9
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For Armstrong County jailable misdemeanors, the prosecutor files an information
within two to four weeks of the defendant’s arrest. All jailable misdemeanor cases

are allotted to the Armstrong County Court; except for any defendant charged with
both a jailable misdemeanor and a felony arising out of the same arrest, by agreement
between the judges the jailable misdemeanor is filed and heard along with the felony in
the 47th District Court.**” The Armstrong County Court holds criminal court one day
each month, on the third Tuesday. Arraignment on a jailable misdemeanor is set for the
next Armstrong County Court criminal date after prosecution is instituted.

From arraignment to disposition of the case

After arraignment, all pretrial proceedings in Armstrong County felony cases — known
as docket calls — are actually conducted at the Potter County courthouse in Amarillo.
Any indigent defendant in an Armstrong County felony case must find a way to get
the 30 miles to the Potter County courthouse for each docket call; only a trial will be
conducted in Armstrong County, generally the week following the final docket call.

After arraignment, the county judge holds docket calls for jailable misdemeanors one
day each month, on the third Tuesday, when defendants can plead guilty or their cases
can be set for trial. On the very rare occasion that a misdemeanor trial occurs, it will
never be scheduled during the summer or winter because the courthouse is too hot or
too cold.

347

The judge of the 47th District Court has been cross-assigned to the Armstrong County Court,
allowing him to preside over any cases in the Armstrong County Court. Order of Assignment by the
Presiding Judge (Tex. 9th Admin. Jud. Reg. Jan. 1, 2019).



CHAPTER 9
ATTORNEY QUALIFCATIONS. TRANNG. AND SUPERVISION

In Powell v. Alabama — the case the U.S. Supreme Court points to in United States v.
Cronic as representative of the constructive denial of the right to counsel**® — the judge
overseeing the Scottsboro Boys’ Alabama trial appointed as defense counsel a real
estate lawyer from Chattanooga, Tennessee, who was not licensed in Alabama and

was admittedly unfamiliar with the state’s rules of criminal procedure.’* The Powell
Court concluded that defendants require the “guiding hand” of counsel;**° that is, the
attorneys a government provides to represent indigent defendants must be qualified and
trained to help those defendants advocate for their stated legal interests.

As explained in chapter 2, state law requires the judges who have jurisdiction over
criminal cases in each county to adopt by local rule “countywide procedures” for the
provision of counsel to indigent defendants at trial and appeal for crimes punishable
by incarceration,*' referred to by TIDC as a county’s “plan.” The joint plan adopted
by the judges of Armstrong, Potter, and Randall counties uses the default method of a
public appointment list to provide counsel to represent indigent defendants in criminal

38 United States v. Cronic, 466 U.S. 648, 659-60 (1984) (“[1]f counsel entirely fails to subject the
prosecution’s case to meaningful adversarial testing, then there has been a denial of Sixth Amendment
rights that makes the adversary process itself presumptively unreliable. . . . Circumstances of that
magnitude may be present on some occasions when, although counsel is available to assist the accused
during trial, the likelihood that any lawyer, even a fully competent one, could provide effective
assistance is so small that a presumption of prejudice is appropriate without inquiry into the actual
conduct of the trial. Powell v. Alabama, 287 U.S. 45 (1932), was such a case.”)

3 Powell v. Alabama, 287 U.S. 45, 53-56 (1932). A retired local attorney who had not practiced in
years was also appointed to assist in the representation of all nine co-defendants.

30 Powell v. Alabama, 287 U.S. 45, 68-69 (1932) (“The right to be heard would be, in many cases, of
little avail if it did not comprehend the right to be heard by counsel. Even the intelligent and educated
layman has small and sometimes no skill in the science of law. If charged with crime, he is incapable,
generally, of determining for himself whether the indictment is good or bad. He is unfamiliar with the
rules of evidence. Left without the aid of counsel he may be put on trial without a proper charge, and
convicted upon incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible. He
lacks both the skill and knowledge adequately to prepare his defense, even though he may have a perfect
one. He requires the guiding hand of counsel at every step in the proceedings against him. Without it,
though he be not guilty, he faces the danger of conviction because he does not know how to establish his
innocence.”).

31 Tex. Cope Crim. Proc. ANN. art. 26.04(a) (West 2017). Nonetheless, the Potter County Court judge
does not participate in adopting the plan for the provision of indigent defense nor in any other aspect of
the provision of indigent defense representation in Potter County.
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cases.*” Although the joint plan does not mention it,*>> Armstrong and Potter counties
both participate in the Regional Public Defender Office for Capital Cases program that
provides representation in the first instance to indigent defendants in death penalty
cases. Other than for the first defendant in a death penalty case, the right to counsel for
indigent defendants in Armstrong County and in Potter County is provided entirely by
individual private attorneys.

Selecting qualified attorneys to represent indigent
defendants

Although attorneys graduate from law school with a strong understanding of the
principles of law, legal theory, and generally how to think like a lawyer, no law school
graduate enters the legal profession automatically knowing how to be a criminal
defense lawyer.*** Specialties must be developed. Just as one would not go to a
dermatologist for heart surgery, a real estate or divorce lawyer cannot be expected to
handle a complex criminal case competently. For these reasons, national standards
require that each attorney must have the qualifications, training, and experience
necessary for each specific type of case to which they are appointed.>>

Attorneys must know what legal tasks need to be considered in each and every
case they handle, and then how to perform them. As national standards explain, an
attorney’s ability to provide effective representation in a criminal case depends on
his familiarity with the “substantive criminal law and the law of criminal procedure

2 Armstrong, Potter and Randall District Court and County Court Plan, 4 III.A. (adopted Oct. 6, 2011
and subsequently amended) (“The Judges hearing criminal cases shall establish attorney appointment
lists . . ..””). Unless the judges choose another statutorily authorized method, by default “[a] court shall
appoint an attorney from a public appointment list using a system of rotation . . ..” TEx. CobE CRIM.
Proc. AnN. art. 26.04(a) (West 2017).

33 State law requires that, by November 1 of every odd-numbered year, the judges of each county:
must provide to the TIDC a copy of all of the rules, forms, plans, proposals, and contracts that together
make up the procedures used in the county to provide appointed counsel to indigent defendants; and
must notify TIDC of any revisions made to previously submitted information or verify that there have
been no changes. TEx. Gov’t Cobe ANN. § 79.036(a)-(d) (West 2017).

4 Christopher Sabis and Daniel Webert, Understanding the Knowledge Requirement of Attorney
Competence: A Roadmap for Novice Attorneys, 15 Geo. J. LEcaL ETnics 915, 915 (2001-2002)
(“[B]ecause legal education has long been criticized as being out of touch with the realities of legal
practice and because novice attorneys often lack substantive experience, meeting the knowledge
requirements of attorney competence may be particularly difficult for a lawyer who recently graduated
from law school or who enters practice as a solo practitioner.”).

35 See, e.g., AMERICAN BAR Ass’N, ABA TeN PrRINCIPLES OF A PuBLIC DEFENSE DELIVERY SYSTEM,
Principle 6 (2002) (“Defense counsel’s ability, training, and experience match the complexity of the
case.”). The commentary explains further that: “Counsel should never be assigned a case that counsel
lacks the experience or training to handle competently, and counsel is obligated to refuse appointment if
unable to provide ethical, high quality representation.” AMERICAN BAR Ass’N, ABA TEN PRINCIPLES OF A
PusLic DEreNSE DELIVERY SysTEM, Principle 6 cmt. (2002).
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and its application in the particular jurisdiction.”**® The American Bar Association
observed more than 25 years ago that “[c]riminal law is a complex and difficult legal
area, and the skills necessary for provision of a full range of services must be carefully
developed. Moreover, the consequences of mistakes in defense representation may be
substantial, including wrongful conviction and death or the loss of liberty.”3’

Death penalty cases

Texas has the death penalty as an available punishment for capital felonies,** which
are murders that involve any one of several specified circumstances.** Even in cases
that meet the definition of a capital felony, the decision whether to seek the death
penalty is in the discretion of the prosecutor.>®

If a prosecutor does not seek the death penalty in a capital felony, then a sentence

of life imprisonment will be imposed following any conviction,**' and the laws and
rules that govern the provision of counsel in these non-death penalty capital felonies
are the same as for all other felonies and misdemeanors. If a prosecutor does seek the
death penalty in a capital felony case, the local rule that the judges adopt for providing
counsel to represent indigent defendants must comply with some special statutory
provisions.3%?

Although any given Texas county may not have a death penalty case in a given year,
or ever, it is always possible for a capital felony to occur in any county and for the
prosecutor to decide to seek the death penalty in that case. As a result, the district court
judges in each county must include in the county’s plan the rules under which those
judges will provide the two attorneys required to represent each indigent defendant in

36 NATIONAL LEGAL AID & DEFENDER ASS’N, PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE
REPRESENTATION, guideline 1.2(a) (1995).

37 AMERICAN BAR ASS’N, STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES, § 5-1.5 & cmt.
(3d ed. 1992).

38 Tex. PENAL CoDE ANN. § 12.31(a) (West 2017) (“An individual adjudged guilty of a capital felony
in a case in which the state seeks the death penalty shall be punished by imprisonment . . . for life
without parole or by death.”).

39 Tex. PENAL CoDE ANN. § 19.03 (West 2017).

30 Tex. CopE Crim. Proc. AnN. art. 37.071 (West 2017).

1 Tex. Copk Crim. Proc. ANN. art. 37.071(1) (West 2017); Tex. PENaL CopE ANN. § 12.31(a) (West
2017) (“An individual adjudged guilty of a capital felony in a case in which the state does not seek

the death penalty shall be punished by imprisonment in the Texas Department of Criminal Justice for:
(1) life, if the individual committed the offense when younger than 18 years of age; or (2) life without
parole, if the individual committed the offense when 18 years of age or older.”).

2 Tex. Copk Crim. Proc. ANN. ANN. art. 26.04(b)(4) (West 2017). See Tex. Cobe CriM. Proc.

ANN. art. 11.071 (West 2017) (appointment of counsel in habeas corpus proceedings involving death
sentence); TEX. Cope Crim. Proc. ANN. art. 26.052 (West 2017) (procedures for appointment and
payment of attorneys appointed in death penalty cases); TEx. Gov’T Cope ANN. § 79.034(c) (West 2017)
(TIDC qualification standards for attorneys appointed in death penalty cases, if any).

83
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a case where the prosecutor seeks the death penalty.’®® State law requires that attorneys
appointed to represent defendants in death penalty cases must either be employed

in a public defender office (and meet the requirements of that office’s guidelines)

or meet the qualifications of and be selected by the local selection committee in the
administrative judicial region in which the county is located.***

Regional Public Defender for Capital Cases

Although the joint plan does not mention it, Armstrong and Potter counties both
participate in the Regional Public Defender Office for Capital Cases program that
provides representation in the first instance to indigent defendants in death penalty
cases.*®

Texas counties are responsible for all costs of indigent defense representation in death
penalty cases at both trial and direct appeal (including an application for a writ of
certiorari to the United States Supreme Court for any defendant sentenced to death).*¢
When they occur, death penalty cases can dramatically affect county budgets.**” This is
in large part because they are so much more costly than other criminal prosecutions,

¥ Tex. Cope CriM. Proc. ANN. arts. 26.04(a), (b)(4), 26.052(e) (West 2017).

4 Tex. CopE CriM. Proc. ANN. art. 26.052(b) (West 2017) (“If a county is served by a public
defender’s office, trial counsel ... may be appointed as provided by the guidelines established by

the public defender’s office. In all other cases in which the death penalty is sought, counsel shall be
appointed as provided by this article.”).

5 Interlocal Agreement (undated, but 2019) (between Lubbock County, Texas through the Regional
Public Defender for Capital Cases, and Armstrong County, Texas); Interlocal Agreement (Mar. 24,
2008) (between Lubbock County, Texas through the Regional Public Defender for Capital Cases, and
Potter County, Texas).

¥ Tex. CopE CriM. Proc. ANN. art. 26.052(b), (i), (1) (West 2017). Though the federal Constitution
does not require it, Texas statutorily guarantees appointed counsel to indigent defendants in state
habeas corpus proceedings in death penalty cases. TEx. Cope Crim. Proc. ANN. art. 11.071 (West
2017). The state level Office of Capital and Forensic Writs is responsible for representing all death-
sentenced defendants in state habeas corpus proceedings, without regard to whether they are indigent
and presuming the office is not otherwise prohibited from providing the representation. TEx. CobE CRIM.
Proc. ANN. art. 11.071(2) (West 2017); Tex. Gov’t CobE ANN. § 78.054 (West 2017). See OFFICE OF
CapiTAL AND Forensic WRiTs, http://www.ocfw.texas.gov. If the Office of Capital and Forensic Writs
cannot represent the defendant for any reason, the convicting court appoints counsel from the list of
qualified death penalty attorneys. Tex. Cope CriM. Proc. AnN. art. 11.071(2)(f) (West 2017); TEx.
Gov’t CopE ANN. § 78.056 (West 2017). The state funds the Office of Capital and Forensic Writs and
also reimburses counties up to $25,000 per case for expenses and any attorney fees in a death penalty
habeas corpus case, but the county out of which the death penalty case originated is responsible for any
additional amounts. TEx. Cope CriM. Proc. ANN. art. 11.071(2A) (West 2017).

37 See TExas A&M UNiv. PuBLic PoLicy RESEARCH INSTITUTE, JUDGMENT AND JUSTICE: AN EVALUATION
oF THE TExAS REGIONAL PuBLIC DEFENDER FOR CAPITAL Casks 2 (June 2013) (“Capital murder cases can
create significant financial challenges in small jurisdictions. With the costs of defense in death-penalty
cases commonly exceeding $100,000, many of these low-population jurisdictions lack a sufficient tax
base to easily pay for comprehensive defense services.”).
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but also because a county cannot plan in advance for when or whether it will have a
death penalty case.*®®

The Regional Public Defender Office for Capital Cases (RPDO) was established to
provide what some have referred to as “murder insurance’® for Texas counties with
populations less than 300,000.>”° A county that participates in the RPDO program
pays an annual assessment to the RPDO.?"! In exchange for that annual payment, if
an indigent defendant is charged with capital murder in the county and the prosecutor
seeks the death penalty (and assuming the RPDO does not have “a conflict of interest
among defendants or a legal liability for [RPDO] to accept appointment™),*” the
RPDO provides a capital defense team of two attorneys, one investigator, and one
mitigation specialist to represent that indigent defendant at trial at no additional cost
to the county,’” though the county must pay any other case related expenses of that
defendant.’™

The qualifications necessary for an attorney to be employed by the RPDO are
determined by the RPDO’s own guidelines, as are all guidelines and standards with
which a RPDO attorney must comply in representing an indigent defendant against

38 See TExas A&M Univ. PuBLic PoLicy RESEARCH INSTITUTE, INDIGENT DEFENSE SPENDING AND COST
CoNTAINMENT IN TExAs 55 (Dec. 2018) (“Capital death cases present an unpredictable and costly
challenge for rural Texas jurisdictions. When an indigent defendant is accused of a capital murder
felony, small and mid-sized counties, which may have indigent defense operating budgets in the tens of
thousands of dollars, are responsible for legal defense costs that can stretch upwards of $1 million.”).

3% See Maria Sprow, Murder Insurance, COUNTY MAGAZINE 19-22 (Sept./Oct. 2008).

30 See Texas A&M UNiv. PuBLic PoLicy RESEARCH INSTITUTE, JUDGMENT AND JUSTICE: AN EVALUATION
oF THE TEXAS REGIONAL PuBLIC DEFENDER FOR CAPITAL CASES, at 1, 11 (June 2013).

71 See, e.g., Interlocal Agreement, q 1.01 (undated, but 2019) (between Lubbock County, Texas
through the Regional Public Defender for Capital Cases, and Armstrong County, Texas). The
assessment each county is required to pay is referred to as its “participatory costs,” calculated by RPDO
by: estimating the total cost of the program’s services to all participating counties plus “a fund balance
for emergency situations;” reducing that by the funds TIDC provides through discretionary grant funds;
then dividing the remainder among all participating counties based on a formula that takes into account
“the population of the county as a percentage of* all participating counties and the county’s “average
number of capital murder cases filed between 2003 and 2013 as a percentage of” all participating
counties. /d. RPDO provides a fiscal analysis to participating counties on a quarterly and annual

basis, and each county’s costs of participating can change if all of RPDO’s funds are anticipated to be
expended. /d. at § 1.04.

The most recent round of contracts is for a two-year period (Oct. 1, 2019 through Sept. 30, 2020)
with a one-year automatic renewal unless terminated by either party (ending Sept. 30, 2021). /d. at q
1.01. Any county can voluntarily withdraw from the program with 180 calendar days’ notice to RPDO.
Id. at 92.09.

72 See, e.g., Interlocal Agreement, q 1.02 (undated, but 2019) (between Lubbock County, Texas
through the Regional Public Defender for Capital Cases, and Armstrong County, Texas).

73 See, e.g., Interlocal Agreement, 99 1.03, 1.07 (undated, but 2019) (between Lubbock County, Texas
through the Regional Public Defender for Capital Cases, and Armstrong County, Texas).

74 See, e.g., Interlocal Agreement, 99 1.06, 1.08 (undated, but 2019) (between Lubbock County, Texas
through the Regional Public Defender for Capital Cases, and Armstrong County, Texas).

&
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whom the death penalty is sought at trial.*”> The district court judges in Armstrong
County and in Potter County are statutorily allowed to presume that RPDO’s
requirements are adequate to provide effective assistance of counsel to indigent
defendants in death penalty cases.?’®

Ninth Administrative Judicial Region public appointment list

If RPDO has “a conflict of interest among defendants or a legal liability for [RPDO]
to accept appointment,” the district court judges must appoint an attorney other than
from the RPDO, and the county pays all attorney fees and case related expenses in the
representation of the indigent defendant against whom the death penalty is sought.?”
State law requires that individual private attorneys (those not employed by a public
defender office) who are available to represent indigent defendants against whom

the death penalty is sought must be selected by and according to the qualifications
established by the administrative judicial region’s local selection committee.?”
Armstrong and Potter counties are both located within the Ninth Administrative
Judicial Region.?”

In the Ninth Administrative Judicial Region, attorneys who desire to be appointed to
represent indigent defendants against whom the death penalty is sought apply to the
local selection committee, indicating whether they are applying for appointment as
lead trial counsel, second chair trial counsel, and/or appellate counsel.*®® As part of
the application, the attorney: attests to meeting the required qualifications; provides
verification by the State Bar of their completed CLE for the past three years; and
provides the names and contact information of “at least 2 judges who have presided

75 See, e.g., Interlocal Agreement, q 1.03 (undated, but 2019) (between Lubbock County, Texas
through the Regional Public Defender for Capital Cases, and Armstrong County, Texas).

76 Tex. CopE CriM. Proc. ANN. art. 26.052(b) (West 2017) (“If a county is served by a public
defender’s office, trial counsel . .. may be appointed as provided by the guidelines established by

the public defender’s office. In all other cases in which the death penalty is sought, counsel shall be
appointed as provided by this article.”). See TExas A&M Univ. PusLic PoLicy RESEARCH INSTITUTE,
JUDGMENT AND JusTICE: AN EvaLuaTION OF THE TEXAS REGIONAL PuBLIC DEFENDER FOR CAPITAL CASES 23
(June 2013) (“Importantly, counties that join the RPDO are immediately in conformance with all of
the jurisdiction-level quality control procedures advocated by the” State Bar of Texas’ Guidelines and
Standards for Texas Capital Counsel.); STATE BAR OF TEXAS, GUIDELINES AND STANDARDS FOR TEXAS
CapitaL CounstL (Apr. 21, 2006).

77 See, e.g., Interlocal Agreement, § 1.02 (undated, but 2019) (between Lubbock County, Texas
through the Regional Public Defender for Capital Cases, and Armstrong County, Texas).

78 Tex. CopE CriM. Proc. ANN. art. 26.052 (West 2017). TIDC refers to this as the “death penalty
plan” for each administrative judicial region and provides a link on the TIDC website to the website of
the Texas Judicial Branch that then links to each of the administrative judicial region websites where the
plans are actually available. See Administrative Judicial Regions, TExas JubiciaL BRANCH, http://www.
txcourts.gov/organizations/policy-funding/administrative-judicial-regions.aspx.

7 Tex. Gov’t CopE ANN. § 74.042(j) (West 2017).

30 See TEX. NINTH ADMIN. JUD. REG., APPLICATION TO BE MAINTAINED ON THE LIST OF ATTORNEYS
QUALIFIED FOR APPOINTMENT IN CAPITAL CASES IN WHICH THE DEATH PENALTY 1S SOUGHT, http://www.
txcourts.gov/media/1439356/application.pdf.
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over a felony jury trial in which [the attorney] represented the defendant at trial or on
appeal, and at least 2 defense attorneys who are familiar with [the attorney’s] legal
skills.”38!

To be eligible for placement on the Ninth Administrative Judicial Region’s list

of attorneys available to be appointed at the trial level of a death penalty case,
every attorney must be a member of the State Bar of Texas and meet the following
qualification requirements:*%2

Lead Counsel Second Chair
enerall “exnibit proficiency and commitment to providing quality representation to

g y : defendants in death penalty cases’ :
practice experience 5 years criminal law

:lead or second chair in trial to verolicté

: of one death penalty case; and

:lead counsel in trial to verdict of :

: significant number of felony trials, at :

: least one of which was a homicide; :
trial rand lead or second chair in significant
experience :use of and challenge to mental gnumber of felony trials

: health or forensic expert witnesses;

:and

‘investigating and presenting

: mitigating evidence at the penalty

: phase of a death penaity trial :

:30 hours CLE or training in past :30 hours CLE or training in past
CLE or : 3 years in criminal defense and : 3 years in criminal defense and E
training :defense in death penalty cases, with : defense in death penalty cases, with

:at least 20 hours specific to defense : at least 10 hours specific to defense :
:of Texas death penalty cases : of Texas death penalty cases

: during past 5 years, demonstrated “legal knowledge and skill necessary
knowledge to provide representation in capital felonies . . . with appropriate
: thoroughness and preparation”

: “letters from three Texas District :
: Court or Appellate Judges attesting :
:to the applicant’'s demonstrated :
: ability to effectively represent clients” :

references

81 Tex. NINTH ADMIN. JUD. REG., APPLICATION TO BE MAINTAINED ON THE LIST OF ATTORNEYS QUALIFIED
FOR APPOINTMENT IN CAPITAL CASES IN WHICH THE DEATH PENALTY IS SouGHT, http://www.txcourts.gov/
media/1439356/application.pdf.

2 Tex. NINTH ADMIN. JUD. REG., STANDARDS FOR THE QUALIFICATION OF ATTORNEYS TO BE APPOINTED TO
REPRESENT INDIGENT DEFENDANTS IN CAPITAL CASES IN WHICH THE DEATH PENALTY 1S SOUGHT PURSUANT
TO ART. 26.052(D) oF THE TExAs CopE ofF CRIMINAL PROCEDURE, at 2-3 of 7 (lead counsel) and 3-4 of 7
(second chair) (Dec. 3, 2017), http://www.txcourts.gov/media/1439359/plan.pdf.
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Lead Counsel Second Chair

:“have not been found by a federal

S or state court to have rendered

tineffective assistance of counsel

s during the trial or appeal of any

: capital case unless the Local
absence of IAC : Selection Committee determines

: by a majority vote that the conduct

s underlying the finding of ineffective

: assistance no longer accurately

ireflects the applicant’s ability to

: provide effective representation”

Attorneys’ applications for inclusion on the list are submitted and acted upon on

a rolling basis.**® The local selection committee evaluates original applications

and applications for retention and approves, by majority vote of the committee
members, the attorneys whom the committee decides: meet the objective qualification
requirements; are “actually competent to adequately handle death penalty cases”; and
“exhibit proficiency and commitment to providing quality representation to defendants
in capital cases.”*®* Once added to the list of attorneys available to be appointed to
represent indigent defendants who face the death penalty, attorneys must apply in
December of every odd-numbered year to remain on the list*® and must affirm that
they continue to meet the qualification requirements and provide verification by the
State Bar of their completed CLE for the past three years.?%

The Ninth Administrative Judicial Region publishes the list of attorneys who are
approved by the local selection committee as available for appointment to represent
indigent defendants in death penalty cases.*” In the Ninth Administrative Judicial
Region and thus in Armstrong County and in Potter County, at the time of this report
there are not any attorneys approved to be appointed as lead counsel and only two

¥ Tex. NINTH ADMIN. JUD. REG., STANDARDS FOR THE QUALIFICATION OF ATTORNEYS TO BE APPOINTED TO

REPRESENT INDIGENT DEFENDANTS IN CAPITAL CASES IN WHICH THE DEATH PENALTY 1S SOUGHT PURSUANT
TO ART. 26.052(D) oF THE TExAs CopE oF CRIMINAL PROCEDURE, at 2 of 7 (Dec. 3, 2017), http://www.
txcourts.gov/media/1439359/plan.pdf.

¥ Tex. NINTH ADMIN. JUD. REG., STANDARDS FOR THE QUALIFICATION OF ATTORNEYS TO BE APPOINTED TO
REPRESENT INDIGENT DEFENDANTS IN CAPITAL CASES IN WHICH THE DEATH PENALTY 1S SOUGHT PURSUANT
TO ART. 26.052(D) oF THE TExas CobE OF CRIMINAL PROCEDURE, at 5-6 of 7 (Dec. 3, 2017), http://www.
txcourts.gov/media/1439359/plan.pdf.

35 Tex. NINTH ADMIN. JUD. REG., STANDARDS FOR THE QUALIFICATION OF ATTORNEYS TO BE APPOINTED TO
REPRESENT INDIGENT DEFENDANTS IN CAPITAL CASES IN WHICH THE DEATH PENALTY 1S SOUGHT PURSUANT
TO ART. 26.052(D) oF THE TExAs CopE oF CRIMINAL PROCEDURE, at 2 of 7 (Dec. 3, 2017), http://www.
txcourts.gov/media/1439359/plan.pdf.

36 See TEX. NINTH ADMIN. JUD. REG., APPLICATION TO BE MAINTAINED ON THE LIST OF ATTORNEYS
QUALIFIED FOR APPOINTMENT IN CAPITAL CASES IN WHICH THE DEATH PENALTY 1S SOUGHT, http://www.
txcourts.gov/media/1439355/reapplication.pdf.

7 Tex. NINTH ADMIN. JUD. REG., DEATH PENALTY APPROVED ATTORNEYS LisT (Jan. 31, 2018), http://
www.txcourts.gov/media/1440452/listattysdeathpenaltycases2018.pdf.
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attorneys are approved to be appointed as second chair (Laurie L. Key with an office
address in Lubbock, and Dale A. Rabe, Jr. with an office address in Childress).**

Lack of qualified attorneys to represent indigent defendants facing the death
penalty at trial in Armstrong County and Potter County

The joint plan adopted by the judges of Armstrong, Potter, and Randall counties
confirms that attorneys available for appointment to represent indigent defendants
facing the death penalty in Armstrong County or Potter County must be on the list

of attorneys approved by the local selection committee of the Ninth Administrative
Judicial Region.*® Additionally, the plan requires the attorneys to be approved by

the majority of the district court judges who hear criminal cases (the single district
court judge in Armstrong County; the five district court judges exercising criminal
jurisdiction in Potter County).**® Oddly, as of March 29, 2019, the list of attorneys
whom the Potter County district court judges showed as approved for appointment to
represent indigent defendants facing the death penalty at trial included one attorney
available for both lead counsel and second chair (Joe Marr Wilson) and two additional
attorneys available for second chair only (T.D. Hammons and Van Williamson) — none
of whom are on the Ninth Administrative Judicial Region list and therefore cannot

be appointed according to the district judges’ own plan. As of February 7, 2019, the
Armstrong County district court judge showed that no attorneys had been approved for
appointment to represent indigent defendants facing the death penalty at trial.

All of this means there are not any attorneys available to represent indigent defendants
who face the death penalty at trial in Armstrong County or Potter County and whom
for whatever reason are not represented by the RPDO. The judges opine that, if faced
with this situation, they would need to identify attorneys who are on the list approved
by one of the other 10 administrative judicial regions in Texas and then have those
attorneys approved by the Ninth Administrative Judicial Region’s local selection
committee, all before actually appointing counsel to represent an indigent defendant
who is facing the death penalty.

8 Tex. NINTH ADMIN. JUD. REG., DEATH PENALTY APPROVED ATTORNEYS LIsT (Jan. 31, 2018), http://
www.txcourts.gov/media/1440452/listattysdeathpenaltycases2018.pdf.

% Armstrong, Potter and Randall District Court and County Court Plan, 4 III.A.iv. (adopted Oct. 6,
2011 and subsequently amended).

¥ Armstrong, Potter and Randall District Court and County Court Plan, 9 III.B.ii. (adopted Oct. 6,
2011 and subsequently amended).

By agreement between the judges, effective January 1, 2019, the 47th District Court does not handle
any felony cases in Randall County, and the 181st District Court does not handle any felony cases in
Potter and Armstrong counties. Joint Order Regarding Division and Allocation of Criminal Law, Family
Law and Civil Law Cases, at 1 (Tex. Potter County, eff. Jan. 1, 2019). The 47th District Court and
181st District Court judges retained their jurisdiction over cases, while trading duties with each other by
agreement. Accordingly, the judges believe they both retain the authority to vote on which attorneys are
added to the capital case appointments lists in both Potter County and Randall County.

89



90

THE RIGHT TO COUNSEL IN ARMSTRONG COUNTY AND POTTER COUNTY. TEXAS

This is not a merely abstract possibility in Potter County.**! There is nothing that sets
a particular point in a capital case at which a prosecutor must firmly decide whether to
seek the death penalty, at least until trial commences. Until such time as prosecutors
say they are not seeking the death penalty, indigent defendants are entitled to death
penalty qualified counsel.**> From September 1, 2014 through August 31, 2018, the
Office of Court Administration reports a total of 13 trial level capital cases in Potter
County — nine of those cases were newly filed in 2018.3* Between October 1, 2013 and
September 30, 2018, the TIDC reports that Potter County paid five appointed private
attorneys for representing indigent defendants at the trial level of capital cases.*** As
of September 30, 2018, TIDC does not reflect Potter County making any payments to
appointed private attorneys for trial level capital cases during FY2018.%%

The nine capital cases that OCA reports as filed in Potter County during OCA’s

fiscal year 2018 all relate to a single defendant charged in multiple capital murder for
remuneration cases and four co-defendants charged in various of those capital murders.
The primary defendant retained counsel and non-death penalty qualified counsel were
appointed to represent the other four codefendants. On August 23, 2019, the district
attorney for the 47th judicial district gave formal notice of his intent to seek the death

¥1 Armstrong County has not had any death penalty trials from Sept. 1, 2007 through at least Aug. 19,
2019. See Jury Charges & Sentences in Capital Cases, Statistics & Other Data, TEXAS JupiCIAL BRANCH.
For FY2014 through FY2018, Armstrong County reported to TIDC that it did not dispose of any death
penalty cases and did not pay any private attorneys in death penalty cases. See Armstrong County
Expenditure Report Summary, Indigent Defense Data for Texas, TExas INDIGENT DEFENSE COMMISSION,
http://tidc.tamu.edu/public.net/Reports/CountyFinancialReport.aspx?cid=6&fy=2018; Armstrong
Attorney Caseload Report, Indigent Defense Data for Texas, TExas INDIGENT DEFENSE CoMMISSION, http://
tidc.tamu.edu/public.net/Reports/AttorneyCaseLoad.aspx?cid=6&fy=2018.

¥z Tex. CopE Crim. Proc. ANN. art. 26.052(e) (West 2017).

¥ See Court Activity Database, Statistics & Other Data, TExas JubiciaL BRANCH, http://www.txcourts.
gov/statistics/court-activity-database/. Two capital murder cases were pending at the beginning of the
year and were disposed in FY2014; one capital murder case was filed and disposed in FY2015; one
capital murder case was filed in FY2015 and disposed in FY2016; and nine capital murder cases were
filed in FY2018 and were still pending at the end of the year. /d.

¥t During TIDC’s fiscal year 2014, the 108th District Court authorized a total of five payments:

three attorneys (Wayne Barfield, Steven Denny, and Justin Kyle Rippy) were each paid once; and one
attorney (Selden B. Hale) was paid twice. Potter County Expenditure Report Summary — Fiscal Year
2014, Indigent Defense Data for Texas, TExas INDIGENT DEFENSE ComMIssION, http://tidc.tamu.edu/public.
net/Reports/CountyFinancialReport.aspx?cid=188&fy=2014; Potter Attorney Caseload Report — Fiscal
Year 2014, Indigent Defense Data for Texas, TExas INDIGENT DEFENSE ComMissION, http://tidc.tamu.edu/
public.net/Reports/AttorneyCaseLoad.aspx?cid=188&fy=2014.

During TIDC’s fiscal year 2015, the 47th District Court authorized a total of two payments: two
attorneys (John C. Bennett and Steven Denny) were each paid once. Potter County Expenditure Report
Summary — Fiscal Year 2015, Indigent Defense Data for Texas, TEXAS INDIGENT DEFENSE COMMISSION,
http://tidc.tamu.edu/public.net/Reports/CountyFinancialReport.aspx?cid=188&fy=2015; Potter Attorney
Caseload Report — Fiscal Year 2015, Indigent Defense Data for Texas, TEXAs INDIGENT DEFENSE
Commission, http://tidc.tamu.edu/public.net/Reports/AttorneyCaseLoad.aspx?cid=188&fy=2015.
¥ Potter County Expenditure Report Summary — Fiscal Year 2018, Indigent Defense Data for Texas,
Texas INDIGENT DEFENSE CommissioN, http://tidc.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=188&fy=2018.
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penalty against one of the four co-defendants, and on August 27, 2019, the judge
ordered the withdrawal of the non-death penalty qualified attorney and the appointment
of the Regional Public Defender Office to represent that co-defendant. The district
attorney has not formally announced whether he will or will not seek the death penalty
against the primary defendant (who is presently serving a federal sentence) or against
the other three co-defendants.

Misdemeanor and non-capital felony cases

In counties like Armstrong and Potter that use a public appointment list of private
attorneys to represent indigent defendants in misdemeanor and non-capital felony
cases, state law requires the judges having jurisdiction over those cases to “establish”
the list of attorneys available to be appointed and to “specity the objective
qualifications necessary for an attorney to be included on the list.”*¢ The attorneys on
the list must meet any qualification requirements established by the TIDC.**” The only
qualification standard the TIDC has adopted is a requirement that attorneys appointed
to represent indigent defendants in criminal cases must complete six hours of
continuing legal education (CLE) related to criminal law during each 12-month period
or be certified in criminal law by the Texas Board of Legal Specialization;**® but if no
attorney meets this CLE requirement at the time an attorney must actually be appointed
in a case, then TIDC allows that “another attorney may be appointed.”*

The joint plan adopted by the judges of Armstrong, Potter, and Randall counties
establishes the necessary qualifications and the procedures by which private attorneys
are selected to be on the public appointment list of attorneys available to represent
indigent defendants at the trial level in misdemeanor and non-capital felony cases.*”
For Armstrong County and Potter County, the plan actually establishes eight separate
lists — attorneys available in Armstrong County and attorneys available in Potter
County, and then within each county there is one list for misdemeanors, one list for
state jail felonies and third degree felonies, one list for second degree felonies and first
degree felonies, and one list for capital cases.*”! The qualifications attorneys must meet
are the same in both counties,*” but the judges who select the attorneys are different
in each county and also different depending on whether the case is a misdemeanor or a
felony.

¥ Tex. CopE CriM. Proc. ANN. art. 26.04(d), (e) (West 2017).

¥7 Tex. CopE CriM. Proc. ANN. art. 26.04(d)(3) (West 2017).

¥ Tex. ApmIN. CobE tit. 1, § 174.1 (2017). See generally TEx. ApmIN. CobDE tit. 1, § 174.1 et seq.
(2017).

¥ Tex. ApmiN. CopE tit. 1, § 174.4 (2017).

40 Armstrong, Potter and Randall District Court and County Court Plan, | III.A.i.-iii., B. (adopted
Oct. 6, 2011 and subsequently amended).

41 Armstrong, Potter and Randall District Court and County Court Plan, 4| III.A.i.-iv. (adopted Oct. 6,
2011 and subsequently amended).

402 Armstrong, Potter and Randall District Court and County Court Plan, 4 III.A.i.-iv. (adopted Oct. 6,
2011 and subsequently amended).

43 Armstrong, Potter and Randall District Court and County Court Plan, § III.B. (adopted Oct. 6, 2011



9

THE RIGHT TO COUNSEL IN ARMSTRONG COUNTY AND POTTER COUNTY. TEXAS

Attorneys who desire to be appointed to represent indigent defendants in Armstrong
County or in Potter County complete a written application,*** indicating each type of
criminal case to which they seek appointment, and submit the application to the local
administrative district judge in the appropriate county.*”® As part of the application,
attorneys provide information about their licensing and continuing legal education
they have obtained, years of experience in criminal law and trial experience, language
fluency, and any professional disciplinary actions or findings of ineffective assistance

of counsel against them.*%

To be eligible for placement on the various Armstrong County or Potter County lists of
attorneys available to be appointed to represent indigent defendants at the trial level of
criminal cases, every attorney must be a licensed practicing attorney in good standing
with the State Bar of Texas and meet the following qualification requirements:*’’

State Jail & Second Degree &
Misdemeanor Third Degree Felonies First Degree Felonies

office capable of receiving emall, fax, and phone calls; and

generally - ,
: ability to produce typed motions and orders
practice experience§ 1 year criminal law 4 years criminal law
: Eeither: :
:1stor 2nd chair in jury
: :trial to verdict of one  :
. ‘lead counsel in jury trial  :felony case; or “1stor 2nd chair in jury
trial o verdict of iminal ; ‘trial to verdict of t
experience 10 verdict of one criminal : 4t chair in jury trial o frial to verdict of two

:case tverdict of criminal case 60Ny cases
“in which incarceration
iwas a possible

i sentence

and subsequently amended).

01 “Attorney Application for Appointment,” in Armstrong, Potter and Randall District Court and
County Court Plan, at Plan Documents — Armstrong Potter Randall District and County Court Attorney
Application for Appointment.docx (adopted Oct. 6, 2011 and subsequently amended).

5 In Armstrong County, the judge of the 47th District Court is the only district court judge in

the county, and therefore he is the local administrative district judge. In Potter County, the local
administrative district judge is elected to that position by majority vote of the five district court judges
in the county. See TEx. Gov’T CopE ANN. § 74.091 (West 2017). At the time of the Sixth Amendment
Center site visits to Potter County, the judge of the 251st District Court was the local administrative
district judge. Effective September 2019, the judge of the 108th District Court is the Potter County local
administrative district judge.

106 “Attorney Application for Appointment,” in Armstrong, Potter and Randall District Court and
County Court Plan, at Plan Documents — Armstrong Potter Randall District and County Court Attorney
Application for Appointment.docx (adopted Oct. 6, 2011 and subsequently amended).

47 Armstrong, Potter and Randall District Court and County Court Plan, 4] III.A.i.-iii. (adopted Oct. 6,
2011 and subsequently amended).



b ATTORNEY QUALIFCATIONS, TRAINING, AND SUPERVISION 93

State Jail & Second Degree &
Misdemeanor Third Degree Felonies First Degree Felonies

has read and is familiar with the State Bar Performance Guidelines for Non-

hEmEE e Capital Criminal Defense

%“not have been the recipient of any public disciplinary action by the State Bar§
¢ of Texas or any other attorney licensing authority of any state or the United
States” within one year :

absence of public
disciplinary action

Attorneys’ applications for inclusion on the various lists are submitted and acted upon
on a rolling basis. As applications are received, the local administrative district judge
in the relevant county distributes the applications to the judges who have authority over
the type of case for which the attorney seeks to be available for appointment:*®

Armstrong County Potter County
. :Potter County Court at Law No. 1 Judge'
Misdemeanors E Armstrong County Court Judge ' Potter County Coutt at Law No. 2 Judge.
: 47tn District Court Judge :
) 108th District Court Judge
Non-capital

\ 47th District Court Judge 181st District Court Judge
felonies

251st District Court Judge
320th District Court Judge

The relevant judges evaluate and select, by majority vote where more than one judge

is involved, the attorneys deemed appropriate to be added to each list for which an
attorney has applied. Beyond the objective qualification requirements, the judges

select attorneys for the lists based on the judges’ subjective opinions of an attorney’s
character and reputation. It is possible for an attorney who meets the mandatory
qualifications to be rejected because a majority of judges hold a negative opinion of the
attorney. It is also possible for an attorney to be selected for one or more lists where
the judges approve of the attorney but simultaneously rejected for other lists because
the relevant judges hold a differing view of the attorney’s character and reputation. For
example, one attorney was recently removed from the lists in Armstrong County, while
remaining on the lists in Potter County.

48 Armstrong, Potter and Randall District Court and County Court Plan, 49 IIL.A., B. (adopted Oct. 6,
2011 and subsequently amended).

In Potter County, effective January 1, 2019, criminal cases are no longer allotted to the
constitutional county court. Joint Order Regarding Division and Allocation of Criminal Law, Family
Law and Civil Law Cases, at 1 (Tex. Potter County, eff. Jan. 1, 2019). The Potter County Court judge
does not participate in selecting attorneys to provide representation to indigent defendants nor in any
other aspect of the provision of indigent defense representation in Potter County.

By agreement between the judges, effective January 1, 2019, the 47th District Court does not handle
any felony cases in Randall County, and the 181st District Court does not handle any felony cases in
Potter and Armstrong counties. Joint Order Regarding Division and Allocation of Criminal Law, Family
Law and Civil Law Cases, at 1 (Tex. Potter County, eff. Jan. 1, 2019). The 47th District Court and
181st District Court judges retained their jurisdiction over cases, while trading duties with each other by
agreement. Accordingly, the judges believe they both retain the authority to vote on which attorneys are
added to the felony case appointments lists in both Potter County and Randall County.
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Once added to a list, an attorney must: complete six hours of continuing legal
education in criminal law and procedure each year, and provide a certification of
verification to the court administration office by January 31 for the preceding calendar
year;*” by October 15 of each year, submit through the TIDC online portal a statement
of the percentage of the attorney’s practice time devoted to criminal and juvenile
appointments received in the county;*'° and promptly notify the court administration
office “in writing, of any matter that would disqualify the attorney by law, regulation,
or rule . . . from receiving appointments to represent indigent defendants.”!" The court
administration office receives the annual certification forms submitted by attorneys, but
they are not reviewed or verified by the judges or court staff; rather, the certification
forms “go in a drawer.”

Because applications are submitted and approved on a rolling basis, the attorneys

who are available to be appointed in each type of criminal case in each county can
change on a daily basis. As an attorney is added or subtracted from each list, the

court coordinators for the relevant courts enter that attorney’s name into the case
management system used by those courts. The case management systems do not
provide any way of recalling historical data about which attorney was on a given list on
any date in the past. Instead, it is only possible for the courts to generate the names of
the attorneys who are on their lists on the date a request is made for that information.

As of February 7, 2019, the following attorneys were approved by the judges in
Armstrong County as available to be appointed to represent indigent defendants at the
trial level in misdemeanor and non-capital felony criminal cases:

Armstrong County F1&F2 F3&StJail Misd
Barfield, Wayne Brooks F1&F2  F3 & Stdall Misd
Carey, Darrell R. F1&F2 F3 & Stdail

Denny, Steven Michael F1&F2  F3 & Stdall Misd
Hammons, Troy Don F1&F2 F3 & Stlail Misd
Hathaway, Diana F1 &F2 F3 & StJall Misd
Henderson, Jeffrey Todd F1 &F2 F3 & StJall Misd
McKibben, Dallas E. F3 & StJall

Wiliamson, L. Van F1 &F2  F3 & StJall Misd

49 Armstrong, Potter and Randall District Court and County Court Plan, § III.A.i.3. (adopted

Oct. 6, 2011 and subsequently amended); “Attorney Annual Compliance Certification for Criminal
Appointments,” in Armstrong, Potter and Randall District Court and County Court Plan, at Plan
Documents — Armstrong Potter Randall District and County Court Amended Attorney Compliance
Certification for Criminal Appointments.docx (adopted Oct. 6, 2011 and subsequently amended).

410 Armstrong, Potter and Randall District Court and County Court Plan, 4 III.A.i.11. (adopted Oct. 6,
2011 and subsequently amended).

41 Armstrong, Potter and Randall District Court and County Court Plan, 4 III.A.i.9. (adopted Oct. 6,
2011 and subsequently amended).
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As of March 27, 2019, the following attorneys were approved by the judges in Potter
County as available to be appointed to represent indigent defendants at the trial level in
misdemeanor and non-capital felony criminal cases:

Potter County F1 & F2 F3 & StJail Misd
Abbott, James L. Misd
Barfield, Wayne Brooks F1&F2 F3 & Stdail Misd
Batson, Joseph D. F3 & StJail Misd
Blackwell, Troy Andrew Misd
Carey, Darrell R. F1 &F2  F3 & StJall Misd
Christie, Donna K. F3 & StJall Misd
Coppedge, Lewis Misd
Cross, Janis Alexander Misd
Denny, Steven Michael F1&F2 F3 & Stdall Misd
Dodson, Cathy F1&F2 F3 & Stdall Misd
Frausto, Titiana D. Misd
Grammer, Claire Hamker F1&F2 F3 & Stdall Misd
Hales, Grayson Cade F3 & StJail Misd
Hammons, Troy Don F1&F2 F3 & Stdall Misd
Haney, Kerry Brian Misd
Harwood, George N. F1&F2 F3 & StJall Misd
Hathaway, Diana Misd
Hatter, Quenton Todd F1&F2 F3 & Stdail Misd
Henderson, Jeffrey Todd F1 &F2 F3 & StJall Misd
Herrmann, Paul Misd
Hill, Jeffrey Alan F1 &F2 F3 & StJall Misd
Huckabay, Brent Cole F3 & StJall Misd
Jackson, Joel Ben Misd
Johnston, James B. F1&F2 F3 & Stdall

McCoy, Dianna Lee F1&F2 F3& Stdall Misd
McKibben, Dallas E. F3 & StJail

Mclaughlin, Jerry D. F3 & Stdail Misd
Morales, Jerry Elijah F3 & StJall Misd
Mulanax, Maurita Erin Misd
Murphy, James Ethan F3 & StJall Misd
Netardus, Hillary S. F3 & StJail Misd
Nevarez, Nicholas Misd
Pirtle, Cody Michael F3 & Stail

Ray, Lendon Edward F1&F2 F3 & Stdall Misd
Talley, John D. F1 &F2 F3 & StJall

Tidmore, Travis Lee F1&F2 F3 & Stdall Misd
Turman, Ryan Lee F3 & StJall Misd
Walker, Misty Lynn F1&F2 F3 & Stdall Misd
Warner, Michael A. F1&F2 F3 & Stdall Misd
Watkins, John Michael F3 & StJail Misd
Williamson, L. Van F1&F2 F3 & Stdall Misd
Wilson, Joe Marr F1&F2 F3 & StJall Misd

Wooldridge, James Edd F1&F2 F3 & StJail




%

THE RIGHT TO COUNSEL IN ARMSTRONG COUNTY AND POTTER COUNTY. TEXAS

In theory, the only attorneys who should ever be appointed to represent an indigent
defendant at the trial level of a criminal case are those attorneys who applied to be
appointed in the county and for the type of case in which the defendant is charged. In
reality though, as is explained in chapter 7, an attorney may be appointed to represent a
defendant in a county or a type of case for which the attorney has not applied.

Training appointed counsel

To ensure that attorneys continue to be competent from year to year to handle the cases
to which they are appointed, national standards require that the indigent defense system
provide attorneys with access to a “systematic and comprehensive” training program,*'?
at which attorney attendance is compulsory.*®* Training must be tailored to the types
and levels of cases for which the attorney is appointed.*'* For example, an attorney
who is appointed in drug-related cases must be trained in the latest forensic sciences
and case law related to drugs. Ongoing training, therefore, is an active part of the job
of being an indigent defense attorney.

Every attorney in Texas is required to complete 15 hours of continuing legal education
during each 12-month period, of which at least three hours must be in ethics or
professional responsibility.*'> TIDC requires that attorneys appointed to represent
indigent defendants in criminal cases must complete six of those 15 CLE hours
annually in courses related to criminal law (or be certified in criminal law by the Texas
Board of Legal Specialization).*'¢ The joint plan adopted by the judges of Armstrong,

412 NATIONAL ADVISORY COMM’N ON CRIMINAL JUSTICE STANDARDS AND GOALS, REPORT OF THE TASK FORCE

oN THE CourTs, ch. 13 (The Defense), Standard 13.16 (1973) (“The training of public defenders and
assigned counsel panel members should be systematic and comprehensive.”). See also AMERICAN BAR
Ass’N, CRIMINAL JUSTICE STANDARDS FOR THE DEFENSE FuncTiON, Standard 4-1.12(b) (4th ed.) (“In addition
to knowledge of substantive legal doctrine and courtroom procedures, a core training curriculum

for criminal defense counsel should seek to address: investigation, negotiation and litigation skills;
knowledge of the development, use, and testing of forensic evidence; available sentencing structures
including non-conviction and non-imprisonment alternatives and collateral consequences; professional
responsibility, civility, and a commitment to professionalism; relevant office, court, and prosecution
policies and procedures and their proper application; appreciation of diversity and elimination of
improper bias; and available technology and the ability to use it.”).

43 See AMERICAN BAR Ass’N, ABA TeN PrRINCIPLES OF A PuBLiCc DEFENSE DELIVERY SYSTEM, Principle
9 (2002) (“Defense counsel is provided with and required to attend continuing legal education”).

The commentary explains: “Counsel and staff providing defense services should have systematic

and comprehensive training appropriate to their areas of practice and at least equal to that received
by prosecutors.” AMERICAN BAR Ass’N, ABA TEN PRINCIPLES OF A PuBLiC DEFENSE DELIVERY SYSTEM,
Principle 9 cmt. (2002).

414 See AMERICAN BAR Ass’N, CRIMINAL JUSTICE STANDARDS FOR THE DEFENSE FUNcTION, Standard
4-1.12(c) (4th ed.) (“Counsel defending in specialized subject areas should receive training in those
specialized areas.”).

45 Tex. STATE BAR RuLEs art. XII, § 6.A-B (June 2018).

46 Tex. ApMmIN. CoDE tit. 1, § 174.1 (2017). See generally TEx. ApmIN. CoDE tit. 1, § 174.1 et seq.
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Potter, and Randall counties requires every attorney approved by the judges as
available for appointment in criminal cases to complete six hours of continuing legal
education in criminal law and procedure each year, and provide a certification of
verification to the court administration office by January 31 for the preceding calendar
year.*!”

As mentioned, the court administration office receives the annual certification forms
submitted by attorneys, but they are not reviewed or verified by the judges or court
staff; the certification forms “go in a drawer.” The private attorneys who represent
indigent defendants in criminal cases in Armstrong County or in Potter County must
obtain and pay for their own continuing legal education.

Supervising appointed counsel

Attorneys who were once well-qualified and well-trained can, for any number of
reasons, lose their competence to handle criminal cases over time, and indigent
defendants do not get to choose which attorney is appointed to represent them. For
these reasons, national standards require that all attorneys who are appointed to
represent indigent defendants must be “supervised and systematically reviewed” to
ensure that they continue to provide effective assistance of counsel to each and every
indigent defendant.*'® Implicit within supervision is that the supervisor has authority to
ensure an attorney is no longer appointed if they are no longer competent.

State law requires that the procedures adopted by the judges of the county must
“ensure that each attorney appointed from a public appointment list . . . perform the
attorney’s duty owed to the defendant in accordance with the adopted procedures, the
requirements of this code, and applicable rules of ethics.”*"” The joint plan adopted

by the judges of Armstrong, Potter, and Randall counties contains an itemized list of
“Duties of Appointed Counsel”*° and provides that “[t]he judges will monitor attorney
performance on a continuing basis to assure the competency of attorneys on the list.”**!
Despite these provisions in the plan, there is no meaningful oversight or supervision of

(2017).

47 Armstrong, Potter and Randall District Court and County Court Plan, § III.A.i.3. (adopted

Oct. 6, 2011 and subsequently amended); “Attorney Annual Compliance Certification for Criminal
Appointments,” in Armstrong, Potter and Randall District Court and County Court Plan, at Plan
Documents — Armstrong Potter Randall District and County Court Amended Attorney Compliance
Certification for Criminal Appointments.docx (adopted Oct. 6, 2011 and subsequently amended).

48 See AMERICAN BAR Ass’N, ABA TeN PrRINCIPLES OF A PuBLic DEFENSE DELIVERY SysTEM, Principle 10
(2002).

49 Tex. CopE CriM. Proc. ANN. art. 26.04(b)(5) (West 2017).

420 Armstrong, Potter and Randall District Court and County Court Plan, § IIL.F. (adopted Oct. 6, 2011
and subsequently amended).

1 Armstrong, Potter and Randall District Court and County Court Plan, 4 III.D. (adopted Oct. 6, 2011
and subsequently amended).

9/
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the attorneys who provide representation to indigent defendants in Armstrong County
and Potter County.

Once attorneys are approved for placement on the public appointment lists, they
remain on those lists unless removed by the judges.*? The joint plan expressly provides
that “[a]n attorney may be removed or suspended, as appropriate, from one or more
appointment lists by a majority vote of the judges.”* Yet, the judges do not conduct
any regular review of the attorneys, and the judges report that they remove lawyers
from the public appointment lists only in the most “egregious” circumstances.

#22If an attorney is removed from an appointment list for any reason other than failure to complete

required CLE hours, in order to be reinstated the attorney “must apply through the original application
process.” Armstrong, Potter and Randall District Court and County Court Plan, 9§ III.E.ii. (adopted Oct.
6, 2011 and subsequently amended).

43 Armstrong, Potter and Randall District Court and County Court Plan, 4 III.D. (adopted Oct. 6, 2011
and subsequently amended).



CHAPTER 6

FARLY APPOINTMENT OF COUNSEL & CONTINUOUS
REPRESENTATION - ACTUAL DENIAL OF THE RIGHT TO COUNSEL

“Most obvious[ly],” as the U.S. Supreme Court said in Cronic, each state is responsible
for ensuring that every indigent defendant who faces possible loss of liberty in a
criminal case is actually represented by an attorney at every critical stage of the
proceeding.*** All felonies and Class A and Class B misdemeanors are punishable in
Texas by incarceration,*”® so every adult charged with any of those crimes, and who
cannot afford to hire their own attorney, is entitled under the Sixth and Fourteenth
Amendments to have counsel provided at public expense at trial and on direct
appeal.**

In 2008, the U.S. Supreme Court reaffirmed in Rothgery v. Gillespie County that the
right to counsel attaches when “formal judicial proceedings have begun.”**” For a
person who is arrested, the beginning of formal judicial proceedings is at “a criminal
defendant’s initial appearance before a judicial officer, where he learns the charge
against him and his liberty is subject to restriction,”**® without regard to whether a
prosecutor is aware of the arrest.*?* For all defendants, both in and out of custody, the
beginning of formal judicial proceedings is signaled when prosecution is commenced,
“whether by way of formal charge, preliminary hearing, indictment, information, or
arraignment.”**

424 United States v. Cronic, 466 U.S. 648, 659 (1984).

25 Tex. PENaL CoDE ANN. §§ 1.07(a)(23), 1.07(a)(31), 12.21, 12.22, 12.31, 12.32, 12.33, 12.34, 12.35
(West 2017).

426 Halbert v. Michigan, 545 U.S. 605 (2005); Alabama v. Shelton, 505 U.S. 654 (2002); Argersinger
v. Hamlin, 407 U.S. 25 (1972); Douglas v. California, 372 U.S. 353 (1963); Gideon v. Wainwright, 372
U.S. 335 (1963). Although delinquency representation is outside the scope of this study, we note that
children accused of delinquent acts likewise have a right to counsel at public expense. In re Gault, 387
U.S. 1(1967).

427 Rothgery v. Gillespie County, 554 U.S. 191, 211 (2008). See also Michigan v. Jackson, 475 U.S.
625, 629 n.3 (1986); Brewer v. Williams, 430 U.S. 387, 388-89 (1977).

428 Rothgery v. Gillespie County, 554 U.S. 191, 213 (2008).

49 Rothgery v. Gillespie County, 554 U.S. 191, 194 (2008).

40 Brewer v. Williams, 430 U.S. 387, 398 (1977) (quoting Kirby v. Illinois, 406 U.S. 682, 689 (1972)).
See also Michigan v. Jackson, 475 U.S. 625, 629 n.3 (1986).
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The Court in Rothgery carefully explains that the question of whether the right to
counsel has attached is distinct from the question of whether a particular proceeding is
a “critical stage” at which counsel must be present as a participant.*! In other words,
according to the Court, the Constitution does not necessarily require that defense
counsel be present at the moment the right to counsel attaches, but from that moment
forward, no critical stage in a criminal or juvenile delinquency case can occur unless
the defendant is represented by counsel or has made an informed and intelligent waiver
of counsel.**> When an indigent defendant is actually deprived of counsel at a critical
stage, the U.S. Supreme Court says that is unfair.**?

This chapter explains the criminal justice process in Armstrong County and in Potter
County from commission of an offense through arraignment, focusing on those events
that trigger attachment of the right to counsel and whether counsel is provided to
indigent defendants. The next chapter discusses the critical stages of criminal cases at
which counsel must be present and provide effective assistance of counsel to indigent
defendants.

Citation/summons or arrest

An adult who is alleged to have committed any crime in Texas most often will be
arrested, with*** or without*** a warrant. For certain Class A or B misdemeanors if the
person resides in the county where the offense occurred, law enforcement officers can
issue a citation to appear in court instead of arresting an adult.**® A magistrate can issue
a summons rather than an arrest warrant in any type of case.*’

The accused is always arrested in Armstrong County, and that was also true in
Potter County until at least the summer of 2019. Around June of 2019, the Potter
County Attorney’s office reports that it began educating Amarillo Police Department
officers about the option to cite and release defendants accused of some Class A and
B misdemeanors, instead of arresting them. The county attorney office’s intention,

it says, is to focus initially on marijuana cases and later expand the use of citations

#1 - Rothgery v. Gillespie County, 554 U.S. 191, 211 (2008).

42 Rothgery v. Gillespie County, 554 U.S. 191, 212 (2008).

#3 United States v. Cronic, 466 U.S. 648, 659 (1984).

4 Tex. CopE CriM. Proc. ANN. art. 15.03(a)-(b) (West 2017).

45 Tex. CopE CriM. Proc. ANN. arts. 14.01, 14.03 (West 2017).

#6  Tex. Copk Crim. Proc. ANN. art. 14.06(c)-(d) (West 2017). The misdemeanors are: possession of
4 oz. or less of marijuana; possession of 4 oz or less of marijuana-like substances; criminal mischief
involving loss of $100 to less than $750; graffiti involving loss of $100 to less than $2,500; theft of
value of $100 to less than $750; theft of services of value of $100 to less than $750; contraband in a
correction facility committed by an employee or volunteer; and driving while license invalid. /d. Law
enforcement can issue a citation instead of making an arrest for any Class C misdemeanor, though there
are special rules for public intoxication. TEx. Cope CriM. Proc. AnN. arts. 14.031(a), 14.06(b) (West
2017).

7 Tex. CopE CriM. Proc. AnN. art. 15.03(a)-(b) (West 2017).
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to other of the statutorily allowed misdemeanors, while also involving other law
enforcement agencies such as the Potter County Sheriff’s Department.

Limitations of this evaluation for Armstrong County

Armstrong County has only a small number of criminal cases each year. No arrests occurred in
Armstrong County during the site work portion of this evaluation. As a result, the Sixth Amendment
Center was not able to directly observe magistration proceedings in the county. All information about
what occurs in Armstrong County prior to arraignment was gleaned through interviews of criminal
justice stakeholders and is related in chapter 4.

Magistration, generally

The next formal step in a criminal case in Texas is referred to as “magistration.”**
State law and the indigent defense plan in Armstrong and Potter counties require that
a defendant who is arrested must be taken before a magistrate “without unnecessary
delay, but not later than 48 hours after” the arrest.*** The same proceeding would
occur for a person who appears before a magistrate in response to a citation,**
although practically speaking there simply are no out of custody defendants at time of
magistration in either Armstrong County or Potter County.*!

Magistration is the proceeding in Texas at which a criminal defendant appears for
the first time in court before a judicial officer and that triggers attachment of the

right to counsel under Rothgery v. Gillespie County and earlier U.S. Supreme Court
caselaw.* It is possible for a person who is arrested to be released on a bail bond
before magistration occurs for that person, particularly for misdemeanors;*** for these
defendants, the right to counsel will attach if and when they are arraigned.** (See
discussion of arraignment at pages 113-114.)

8 Tex. CopE CriM. Proc. ANN. art. 15.17 (West 2017).

#9 Tex. Copk CriM. Proc. ANN. arts. 14.06(a), 15.17(a) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § I.A.i. (adopted Oct. 6, 2011 and subsequently amended). See
Tex. CopE Crim. Proc. ANN. art. 15.16 (West 2017).

440 Tex. CopE CriM. Proc. ANN. art. 15.17(g) (West 2017).

#1 - If law enforcement in Potter County begins to issue citations in certain misdemeanor cases, rather
than making arrests, the county attorney’s office intends that those defendants’ first appearance before a
judge will be for arraignment rather than for magistration.

#2 - Rothgery v. Gillespie County, 554 U.S. 191, 194, 213 (2008); Brewer v. Williams, 430 U.S. 387,
398 (1977) (quoting Kirby v. Illinois, 406 U.S. 682, 689 (1972)). See also Michigan v. Jackson, 475
U.S. 625, 629 n.3 (1986).

43 Tex. Cope Crim. Proc. ANN. arts. 17.05, 17.20 through 17.22 (West 2017).

44 Tex. Copg CriM. Proc. ANN. art. 1.051(j) (West 2017) (“if an indigent defendant is released

from custody prior to the appointment of counsel . . ., appointment of counsel is not required until the
defendant’s first court appearance or when adversarial judicial proceedings are initiated, whichever
comes first”).
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There are not any prosecutors or defense attorneys present at any magistration
proceedings in Armstrong and Potter counties. As explained in Rothgery, it is not
necessary that an attorney be present during magistration proceedings, but following
magistration, no critical stage in a criminal case can occur unless the defendant is
represented by counsel or has made an informed and intelligent waiver of counsel.**
The judicial officer who presides over magistration is referred to as the “magistrate.”**
Within each county, the district court judges (for felony prosecutions) and the county
level court judges (for jailable misdemeanor prosecutions) decide which judicial
officers will serve as magistrate over magistration proceedings.*’ As explained in
chapter 1, in both Armstrong and Potter counties, the judges have designated justices
of the peace to fulfill the magistrate function, and all of the designated justices of

the peace are non-lawyers.*® All four of Potter County’s justices of the peace are
designated to serve as magistrates over magistration proceedings in all criminal

cases in the county. In practice, only one of the Potter County justices handles all
weekday magistration proceedings day-in and day-out, but the other three justices
rotate with him to handle magistration duties on weekends and holidays. The sole
Armstrong County justice of the peace is designated to serve as the magistrate over
magistration proceedings in all criminal cases in the county, which occur infrequently.
When magistration is required in Armstrong County and the justice of the peace is
unavailable for any reason, she has her clerk of court preside over magistration in her
stead.

State law allows magistration to be conducted in person or by videoconference.**

In both Armstrong and Potter counties, magistration for in-custody defendants is
conducted by videoconference, with the defendant physically located at the jail while
the magistrate and necessary court personnel are physically located at the courthouse.
If out of custody magistration were ever necessary in either county, the defendant
would appear in person before the magistrate in the courtroom.

#5 Rothgery v. Gillespie County, 554 U.S. 191, 212 (2008). No critical stage can occur unless counsel
is present or has been waived because, as the Supreme Court has noted, “the right to be represented by
counsel is by far the most pervasive for it affects [an accused person’s] ability to assert any other rights
he may have.” United States v. Cronic, 466 U.S. 648, 654 (1984) (citing Shaefer, Federalism and State
Criminal Procedure, 70 Harv. L. Rev. 1, 8 (1956)).

46 Tex. Cope Crim. Proc. ANN. art. 15.17 (West 2017).

47 See TeEx. CobE CrIM. Proc. ANN. art. 2.09 (West 2017) (listing judges who are magistrates); TEX.
CopEt CriM. Proc. AnN. art. 4.05 (West 2017) (providing district courts have jurisdiction over felonies);
Tex. Cope CriM. Proc. ANN. art. 4.07 (West 2017) (providing statutory county courts have jurisdiction
over jailable misdemeanors); TEx. Gov’T CopE AnN. §§ 25.003, 26.045 (West 2017) (providing county
courts & statutory county courts have jurisdiction over jailable misdemeanors).

48 There is not, to anyone’s recollection, a written order by the judges designating the justices of the
peace to preside over magistration proceedings. It has been done this way in Armstrong County and
Potter County for a long time.

49 Tex. CopE Crim. Proc. ANN. art. 15.17(a) (West 2017).
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Broadly, state law requires the judicial officer at magistration to do three things: inform
the defendant of the accusation and any supporting affidavits; inform the defendant of
constitutional rights including the right to appointed counsel if indigent, and allow the
defendant to request appointment of counsel if they so desire; and admit the defendant
to bail “if allowed by law.”*° The joint indigent defense plan adopted by the judges of
Armstrong, Potter, and Randall counties tracks the statutory language almost word-for-
word in describing what must occur at magistration.*!

As a practical matter, one additional thing occurs in Armstrong and Potter counties
during magistration for defendants who were arrested without a warrant. The United
States Supreme Court held in County of Riverside v. McLaughlin that a judge must
make a probable cause determination within 48 clock hours of a warrantless arrest

or the government risks being held responsible for an illegal detention.**> For a
warrantless misdemeanor arrest, Texas law requires that a defendant “must be released
on bond, in an amount not to exceed $5,000, not later than the 24th hour after the
person’s arrest” if a magistrate has not made a probable cause determination, and the
defendant must be released on a personal bond if they are unable to post a money or
surety bond.** For a warrantless felony arrest in Texas, a defendant “must be released
on bond, in an amount not to exceed $10,000, not later than the 48th hour after the
person’s arrest” if a magistrate has not made a probable cause determination, and the
defendant must be released on a personal bond if they are unable to post a money or
surety bond.*** For both misdemeanors and felonies, state law allows a defendant’s
release to be postponed on request of a prosecutor for not more than 72 hours after
arrest,*> and for a person who was taken directly to a medical facility the 24/48 hour
time limits do not begin to run until the person is released from the medical facility.**
To effectuate these probable cause requirements for warrantless arrests, the joint

plan adopted by the judges of Armstrong, Potter, and Randall counties requires the
magistrate, during magistration, to determine whether “there is probable cause to
believe the person committed the offense.”*’ The magistrate makes this determination
without any input from the defendant and on the basis of forms completed and filed by
the arresting officer at the time the defendant was booked into the jail.**

40 Tex. Cope Crim. Proc. ANN. art. 15.17(a), (g) (West 2017).

1 Armstrong, Potter and Randall District Court and County Court Plan, 4 I.B. (adopted Oct. 6, 2011
and subsequently amended).

#2500 U.S. 44 (1991).

43 Tex. CopE Crim. Proc. ANN. art. 17.033(a) (West 2017).

44 Tex. CopE Crim. Proc. ANN. art. 17.033(b) (West 2017).

45 Tex. CopE Crim. Proc. ANN. art. 17.033(c) (West 2017).

46 Tex. CopE Crim. Proc. ANN. art. 17.033(d) (West 2017).

7 Armstrong, Potter and Randall District Court and County Court Plan, 9§ [.B.iii. (adopted Oct. 6,
2011 and subsequently amended).

8 Armstrong, Potter and Randall District Court and County Court Plan, 4 I.A.ii. (adopted Oct. 6, 2011
and subsequently amended).
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The right to appointed counsel if indigent

Both state law and the indigent defense plan in Armstrong and Potter counties

require the magistrate to inform the defendant of the right to counsel and allow the
defendant to request appointed counsel if they so desire.*” The judges’ plan includes a
“Magistrate’s Warning” form*” on which the magistrate must “record the following:

1. The date and time the accused was arrested and the date and time when he/she
was brought before the magistrate.

2. Whether the magistrate informed the accused of the right to request
appointment of counsel and asked the accused whether he/she wants to request
counsel.

3. Whether the accused requested appointment of counsel.”!

To request appointed counsel, state law requires a defendant to complete a written
questionnaire under oath or respond to an oral examination under oath or both
regarding his financial resources,* and the court must ask the defendant “to sign under
oath a statement” that:

On this day of ,20__, I have been advised by the
(name of the court) Court of my right to representation by counsel in
connection with the charge pending against me. I am without means to
employ counsel of my own choosing and I hereby request the court to
appoint counsel for me.**

As required by both state law and the judges’ indigent defense plan, the magistrate
must ensure that a defendant receives the forms to request appointed counsel and

#%  Tex. Copk CriM. Proc. ANN. art. 15.17(a), (g) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, 9 .B.ii.2.-4. (adopted Oct. 6, 2011 and subsequently amended).

160 “Magistrate’s Warning,” in Armstrong, Potter and Randall District Court and County Court Plan,
at Plan Documents — Armstrong Potter Randall District and County Court Magistrate’s Warning
Form.docx (adopted Oct. 6, 2011 and subsequently amended). Armstrong County uses this form at
magistration except there is no page in Spanish and two small additions have been made at the bottom of
the page for “bond info” and “mental health info;” a different form also exists in Armstrong County that
is substantively different in content and is not provided in Spanish, although it is unclear as to by whom
this form may be used. Potter County uses this form at magistration (at least by the one justice of the
peace who conducts all weekday magistration) except there is no page in Spanish and a second page has
been added with blanks to provide bond and bond conditions information for up to six charges.

1 Tex. Copg Crim. Proc. ANN. art. 15.17(e) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, § I.B.v. (adopted Oct. 6, 2011 and subsequently amended).

462 Tex. Copg Crim. Proc. ANN. art. 26.04(n) (West 2017). The written or oral statements made by a
defendant in requesting appointment of counsel “may not be used for any purpose, except to determine
the defendant’s indigency or to impeach the direct testimony of the defendant. This subsection does not
prohibit prosecution of the Defendant under Chapter 37, Penal Code [which criminalizes perjury and
false statements].” Tex. Cobe CriM. Proc. ANN. art. 26.04(q) (West 2017).

43 Tex. CopE Crim. Proc. ANN. art. 26.04(0) (West 2017).
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receives “reasonable assistance” to complete the forms.*** The judges’ plan includes

two different versions*® of the form defendants are required to complete to request
appointment of counsel.*

« The “Financial Information for Request for Court Appointed Attorney’*’
is used at Potter County in-custody magistration where it is completed in
electronic form into the Potter County Sheriff’s Office computers with jail
personnel assisting defendants, but it is not used at Potter County misdemeanor
arraignments, and it is unclear whether it is used at Potter County felony
arraignments.

» The “Affidavit of Indigence™*® is used at Potter County misdemeanor
arraignments where it is completed in paper form with Potter County Attorney
personnel assisting defendants, but it is not used at Potter County magistration,
and it is unclear whether it is used at Potter County felony arraignments. This
form is used in some, but not all, situations in Armstrong County; while a
slightly modified version, containing a section at the bottom for the judge to
name the attorney who is appointed, is used in some situations in Armstrong
County.

If a defendant does nof request appointed counsel at magistration, the magistrate sends
the defendant’s “Magistrate Warning” form “to the clerk to be put into the case file.”*®

4 Tex. Copg CrimM. Proc. ANN. art. 15.17(a) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, 9 [.B.ii.5. (adopted Oct. 6, 2011 and subsequently amended). The judges’
plan also says: “If a defendant wishes to request counsel prior to the initial appearance, the forms
required to request counsel may be obtained at the Texas Indigent Defense Commission’s website at
http://tidc.tamu.edu/public.net/ or from: the court coordinator of the court in which the case is pending.
The defendant may submit these forms to the court coordinator of the court in which the case is
pending.” Armstrong, Potter and Randall District Court and County Court Plan, § IV.A.v. (adopted Oct.
6, 2011 and subsequently amended). It is unclear how any accused person would ever be aware of the
existence of this information.

3 One version is “Financial Information for Request for Court Appointed Attorney,” in Armstrong,
Potter and Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter
Randall District and County Court 2011 Request for Court Appointed Attorney (Potter).doc (adopted
Oct. 6, 2011 and subsequently amended). The second version is “Affidavit of Indigence,” in Armstrong,
Potter and Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter
Randall District and County Court Affidavit of Indigence.doc (adopted Oct. 6, 2011 and subsequently
amended).

46 See Armstrong, Potter and Randall District Court and County Court Plan, 9 L.B.ii.5., I.B.vi., viii.,
x., II.C.ii., IV.A.v. (adopted Oct. 6, 2011 and subsequently amended).

7 “Financial Information for Request for Court Appointed Attorney,” in Armstrong, Potter and
Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District
and County Court 2011 Request for Court Appointed Attorney (Potter).doc (adopted Oct. 6, 2011 and
subsequently amended).

168 “Affidavit of Indigence,” in Armstrong, Potter and Randall District Court and County Court Plan,
at Plan Documents — Armstrong Potter Randall District and County Court Affidavit of Indigence.doc
(adopted Oct. 6, 2011 and subsequently amended).

49 Armstrong, Potter and Randall District Court and County Court Plan, § I.B.ix. (adopted Oct. 6, 2011
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For these defendants, whether indigent or not, nothing further will happen regarding
the charge against the defendant unless and until prosecution is instituted against the
defendant and the defendant is arraigned. (See discussion of institution of prosecution
& arraignment at pages 111-114).

If a defendant does request appointed counsel at magistration, within 24 hours, the
magistrate must send the defendant’s “Magistrate Warning” form and completed
paperwork requesting appointment of counsel to “the proper appointing authority.
For these defendants, a judge must determine whether they are indigent and, if so,
appoint an attorney, all within three working days of the defendant’s request for
counsel.*’”! (See discussion of appointing counsel at pages 126-133). In general (and
there are of course exceptions), every indigent defendant who requests an appointed
attorney at magistration should receive counsel within not more than nine calendar
days following arrest (48 hours, plus 24 hours, plus three work days, plus the
possibility of a three-day holiday weekend). Meanwhile, as will be explained, nothing
further will happen regarding the charge against these defendants unless and until
prosecution is instituted against the defendant and the defendant is arraigned. (See
discussion of institution of prosecution & arraignment at pages 111-114.)

2470

Potter County in-custody magistration

In-custody magistration is held daily in Potter County for both felony and
misdemeanor defendants. Because defendants appear by videoconference from the jail,
the first person who interacts with a defendant during the magistration process is not
the justice of the peace; instead, employees of the Potter County sheriff’s department
meet with each defendant before turning on the videoconferencing equipment. This
initial interaction between sheriff’s department personnel and in-custody defendants
sets in motion a chain of events that impedes the free exercise of the right to counsel
for many indigent defendants in misdemeanor cases in Potter County. (See discussion
of Potter County “plea court” at pages 115-121.)

Before the videoconferencing equipment is turned on and as each defendant is escorted
into the room at the Potter County jail, the sheriff’s deputy asks their name, retrieves
a “Magistrate’s Warning” form*? with the defendant’s name prefilled at the top,

and subsequently amended).

470 Tex. Copk Crim. Proc. ANN. arts. 15.17(a), 26.04(b)(1) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, 99 I.B.vi., viii., IV.A.vi. (adopted Oct. 6, 2011 and subsequently
amended). The justices of the peace who serve as magistrates in Armstrong County and Potter County
are not authorized by the judges to appoint counsel. Armstrong, Potter and Randall District Court and
County Court Plan, § IV.A.vi. (adopted Oct. 6, 2011 and subsequently amended).

471 Tex. Copk CriM. Proc. ANN. arts. 1.051(c),(i), 26.04(c) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § IV.A.i. (adopted Oct. 6, 2011 and subsequently amended).

42 The version of this form used in Potter County is not provided in Spanish, even though the version
of the form contained in the published plan documents is a two-page document with the first page in
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and says: “Sign on the yellow line. The judge will explain it to you momentarily.”
The prefilled “Magistrate’s Warning” forms are provided to defendants in English.
The deputy does not ask whether defendants can read the English language or at all.
Some defendants look at the document before signing and returning it to the deputy,
but most sign it without reading it. The “Magistrate’s Warning” form is signed by
each defendant before the magistrate has actually advised the defendant of the rights
and information contained in the warning, even though the document serves as the
defendant’s acknowledgement of and often their waiver of important rights.*’

The sheriff’s deputy asks each defendant whether the defendant intends to hire counsel,
request court appointed counsel, or represent themselves.

The deputy tells felony defendants they are “not allowed” to represent themselves.*’*
If a felony defendant tells the deputy they plan on representing themselves, the deputy
presses them to apply for appointed counsel: “You’re not going to be allowed to
represent yourself in a felony case.” If they do not intend to hire private counsel, the
deputy instructs them to request court appointed counsel.

By contrast, the deputy encourages misdemeanor defendants to represent themselves.
“You have three choices,” the deputy explained to one defendant accused of a Class
A misdemeanor. “You can hire an attorney, request a court appointed lawyer, or
represent yourself.” The defendant responded that she would represent herself. “Smart
move for right now,” the deputy replied. “When you get to court, you will be given
the opportunity to talk to a prosecutor. Remember, if at any time you want a court
appointed attorney — if you do not like the offer from the prosecutor, or you want to
talk it over with an attorney — you can always have a court appointed attorney if you
qualify [financially].” Another defendant was accused of two Class B misdemeanor
charges. The deputy asked: “Do you want to apply for a court appointed attorney, hire
one, or go ahead and represent yourself? You do not have to have an attorney for a
Class B misdemeanor. You can get yourself into plea court, hear what the prosecutor
has to offer in plea court, and then get a lawyer later if you want.”

English and the second page in Spanish. See “Magistrate’s Warning,” in Armstrong, Potter and Randall
District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District and
County Court Magistrate’s Warning Form.docx (adopted Oct. 6, 2011 and subsequently amended);
Armstrong, Potter and Randall District Court and County Court Plan, 9 I.B.v.-vi., viii. (adopted Oct. 6,
2011 and subsequently amended).

73 See “Magistrate’s Warning,” in Armstrong, Potter and Randall District Court and County Court
Plan, at Plan Documents — Armstrong Potter Randall District and County Court Magistrate’s Warning
Form.docx (adopted Oct. 6, 2011 and subsequently amended).

474 This is a misstatement of the law. See TEx. Cobe CriM. Proc. AnN. art. 1.051(f)-(h) (West 2017)
(authorizing criminal defendant to waive the right to counsel); Faretta v. California, 422 U.S. 802 (1975)
(holding that a defendant may exercise the Sixth Amendment right of self-representation so long as there
is a knowing, voluntary, and intelligent waiver of the right to counsel).



THE RIGHT TO COUNSEL IN ARMSTRONG COUNTY AND POTTER COUNTY. TEXAS

At the same time that jail staff ask defendants their intentions about representation,
they also ask every defendant to provide information relating to their personal and
family finances, employment, housing, and dependents. Defendants are not told the
purpose of the questions, nor the significance of their answers. Instead, the deputy
simply begins asking questions — for example, “How much do you spend a week on
groceries?” — and defendants respond with some sort of estimate. Potter County jail
staff type each defendant’s answers into the jail’s computer system, completing a
Microsoft Word template that jail staff call the “attorney form,” but that is in fact the
“Financial Information for Request for Court Appointed Attorney” used to request
appointed counsel.*”

For those defendants who tell the deputy they want an appointed attorney, the sherift’s
deputy prints the completed “attorney form” from the jail computer and instructs the
defendant to sign the document. Jail staff do not ask whether defendants are able to
read the English language and do not review the language on the form with defendants
to ensure they understand the text provided. The form the defendant is signing says:

I have been advised by the Court of my right to representation by
counsel and the kind of charge pending against me. I hereby swear

or affirm the above information is true and correct. I certify that [ am
without means to employ counsel of my own choosing and I request the
Court to appoint an attorney to represent me in the above cause.*’®

The deputy does not inform defendants that, by signing the document, they are
swearing to the accuracy of the financial information contained in the form. As one
judge notes, the average person would struggle to accurately answer questions about
their budget and spending without being able to refer to bank statements or other
financial records. As a result, a judge said, the process inevitably yields inaccurate
information: “We do a very poor job of understanding people’s real qualifications

to receive appointed counsel.” When the deputy instructs defendants to sign the
completed form, most appear to do so with only a cursory review of the form (if they
read the form at all).

45 “Financial Information for Request for Court Appointed Attorney,” in Armstrong, Potter and

Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District
and County Court 2011 Request for Court Appointed Attorney (Potter).doc (adopted Oct. 6, 2011 and
subsequently amended). The version of the form used by the Potter County Sheriff’s Office is one of
two different versions contained in the plan adopted by the judges of Armstrong, Potter, and Randall
counties. At misdemeanor arraignments in Potter County, the judges instead use the “Affidavit of
Indigence” version of the form. “Affidavit of Indigence,” in Armstrong, Potter and Randall District
Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District and County Court
Affidavit of Indigence.doc (adopted Oct. 6, 2011 and subsequently amended).

76 “Financial Information for Request for Court Appointed Attorney,” in Armstrong, Potter and
Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District
and County Court 2011 Request for Court Appointed Attorney (Potter).doc (adopted Oct. 6, 2011 and
subsequently amended).
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After the deputy has interviewed each defendant, and after each defendant has
signed the “Magistrate’s Warning” form and if requesting appointed counsel the
“Financial Information for Request for Court Appointed Attorney,” the deputy alerts
the magistrate by phone that the jail is ready to begin. Then the deputy turns on the
videoconferencing equipment.

Once the videoconferencing equipment is turned on, the magistrate appearing by
video reads to all of the defendants as a group the rights contained in the “Magistrate’s
Warning” form, including:

You have the right to retain counsel; . . . You have the right to request
appointment of counsel if you cannot afford counsel; If you wish

to request appointment of counsel, you must complete a financial
questionnaire and affidavit to document your inability to hire counsel.
That questionnaire and affidavit are available to you at any time

from the jail and during business hours from the court. If you require
assistance to fill out the questionnaire and affidavit, that assistance will
be provided to you upon request.*’’

Then the magistrate individually asks each defendant their intention about legal
representation. “Before I continue, do you plan on hiring an attorney, or do you need
a court appointed attorney?” Each defendant indicates whether they plan on hiring an
attorney, want to request appointed counsel, or want to represent themselves for now
— almost always according to the instruction they received from the sherift’s deputy.
When the magistrate has completed this question with all of the defendants present for
magistration that day, the videoconferencing equipment is turned off.

After the magistration proceeding is concluded, the Potter County sheriff’s office
scans the defendants’ signed forms into the sheriff’s office computer. Then, the
sheriff personnel transmit all of the defendants’ signed ‘“Magistrate Warning” forms
to the magistrate to sign. On the “Magistrate Warning” form for each defendant, the
magistrate must note: the date and time of the defendant’s arrest; the date and time of
the defendant’s magistration; and whether the defendant requested appointed counsel
during magistration.*’®

If a defendant did not request appointed counsel during magistration, the magistrate
sends the defendant’s “Magistrate Warning” form, “to be put into the case file,” to:

77 “Magistrate’s Warning,” in Armstrong, Potter and Randall District Court and County Court Plan,
at Plan Documents — Armstrong Potter Randall District and County Court Magistrate’s Warning Form.
docx (adopted Oct. 6, 2011 and subsequently amended); Armstrong, Potter and Randall District Court
and County Court Plan, 9 I.B.v.-vi., viii. (adopted Oct. 6, 2011 and subsequently amended).

478 See TeEx. CobE CrIM. Proc. ANN. art. 15.17(e) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, § I.B.v. (adopted Oct. 6, 2011 and subsequently amended).



THE RIGHT TO COUNSEL IN ARMSTRONG COUNTY AND POTTER COUNTY. TEXAS

the Potter County district court clerk for all defendants arrested on a felony; the Potter
County county court clerk for all defendants arrested on a misdemeanor; and both court
clerks if a defendant was arrested on both a felony and a misdemeanor.*”

For those defendants who requested appointed counsel during magistration, the sheriff
personnel also transmit the defendants’ signed “Financial Information for Request for
Court Appointed Attorney” to the magistrate. Within 24 hours, the magistrate sends the
defendant’s “Magistrate Warning” form and the defendant’s “Financial Information for
Request for Court Appointed Attorney”: on felony arrests, to one of four district courts
for Potter County (they rotate responsibility every three months);**° on misdemeanor
arrests, to one of the two Potter County county courts at law (they rotate responsibility
every month);*! and if a defendant was arrested on both a felony and a misdemeanor,
the paperwork goes to both a district court and a county court at law.*?

479 Armstrong, Potter and Randall District Court and County Court Plan, § I.B.ix. (adopted Oct. 6, 2011
and subsequently amended).

480 There are five district courts in Potter County. By agreement between the judges, effective January
1, 2019, the 47th District Court does not handle any felony cases in Randall County, and the 181st
District Court does not handle any felony cases in Potter and Armstrong counties. Joint Order Regarding
Division and Allocation of Criminal Law, Family Law and Civil Law Cases, at 1 (Tex. Potter County,
eff. Jan. 1, 2019). Since January 1, 2019, the judge of the 47th District Court takes the Potter County
quarterly rotations of both the 47th District Court and the 181st District Court, causing the 47th District
Court judge in Potter County to serve during two of every five rotations, while the judges of the 108th
District Court, 251st District Court, and 320th District Court each serve one of every five rotations.

81 Although the constitutional county court in Potter County has statutory jurisdiction over jailable
misdemeanors, effective January 1, 2019, criminal cases are no longer allotted to the constitutional
county court. Joint Order Regarding Division and Allocation of Criminal Law, Family Law and

Civil Law Cases, at 1 (Tex. Potter County, eff. Jan. 1, 2019). The Potter County Court judge does

not participate in appointing attorneys to represent indigent defendants nor in any other aspect of the
provision of indigent defense representation in Potter County.

42 Tex. Copk Crim. Proc. ANN. arts. 15.17(a), 26.04(b)(1) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, 99 I.B.vi., viii., IV.A.vi. (adopted Oct. 6, 2011 and subsequently
amended). The justices of the peace who serve as magistrates in Armstrong County and Potter County
are not authorized by the judges to appoint counsel. Armstrong, Potter and Randall District Court and
County Court Plan, § IV.A.vi. (adopted Oct. 6, 2011 and subsequently amended).

This differs from what is stated in the judges’ published plan. The published plan says the
“appointing authority” in Potter County is: Judge Pamela Sirmon for misdemeanor cases in which
no case has been filed in the trial court; Judge Doug Woodburn for felony cases in which no case has
been filed in the trial court; and the trial court judge for all cases that have been filed in the trial court.
Armstrong, Potter and Randall District Court and County Court Plan, § IV.A.vi. (adopted Oct. 6, 2011
and subsequently amended).

In 2008 and 2009, TIDC found that when misdemeanor defendants requested appointed counsel at
magistration in Potter County, those requests were not always being transmitted within 24 hours of arrest
to the person with authority to actually appoint counsel. As a result, some defendants were wrongfully
brought to misdemeanor arraignment as pro se defendants, despite having already requested counsel.
(See discussion of TIDC monitoring of Potter County at pages 47-51.) Because of the ransomware attack
on Potter County’s computer systems (see discussion at pages 20-22), the Sixth Amendment Center was
unable to confirm whether this failing exists in Potter County’s indigent defense system in 2019.
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Institution of prosecution & arraignment

After magistration proceedings, the next step in a criminal case is for the prosecutor
to decide whether and on what charges to prosecute a defendant. As explained in
chapter 1, the district attorney for the 47th judicial district is responsible for all felony
prosecutions in both Potter County and Armstrong County, and is also responsible
for all jailable misdemeanor prosecutions in Armstrong County. In Potter County, the
county attorney prosecutes jailable misdemeanors.

If the prosecutor formally declines to prosecute a defendant, then the defendant is
released from jail and/or bond obligations and the case ends. In both Armstrong
County and Potter County, regarding in-custody defendants, the prosecutors attempt to
make any declination decision quickly so that the counties do not needlessly incur pre-
trial detention costs for defendants who will not be prosecuted.

If the prosecutor intends to institute prosecution against a defendant, the prosecutor
makes decisions about how quickly this must occur based on whether the charge is a
misdemeanor or a felony and on whether the defendant has been released from custody
or remains in jail. Prosecutors have at least three years from the date of commission of
any felony to institute prosecution, ranging up to ten years for many felonies and no
limitations at all for certain felonies.** For jailable misdemeanors, prosecutors have up
to two years from the date of commission of the offense to institute prosecution.*** But
if the defendant is in custody while awaiting the prosecutor’s charging decision, that
defendant “must be released either on personal bond or by reducing the amount of bail
required, if the state is not ready for trial . . . within” 90 days for a felony, 30 days for a
Class A misdemeanor, or 15 days for a Class B misdemeanor.*® In Armstrong County
and Potter County, prosecutors intend to make a charging decision for all in-custody
defendants within these shorter time frames, to avoid the defendant being released
from jail pending prosecution.

Felony prosecutions

All felony prosecutions must be commenced by grand jury indictment (unless the
defendant waives the right to indictment).*

43 Tex. CopE CriM. Proc. ANN. art. 12.01 (West 2017).

484 Tex. Cope CriM. Proc. ANN. art. 12.02 (West 2017).

45 Tex. CopE Crim. Proc. ANN. art. 17.151 (West 2017).

486 Tex. ConsT. art. I, § 10; Tex. Cope CriM. Proc. AnN. arts. 1.05, 1.141 (West 2017). An “indictment”
is a written statement returned by a grand jury. Tex. ConsT. art. V, § 12(b); Tex. Cope Crim. PrRoc. ANN.
art. 21.01 (West 2017).
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Until the prosecutor obtains an indictment against a defendant who has been arrested
on a felony, that defendant has the right to demand and have an examining trial.**” An
examining trial is a hearing conducted by a magistrate, at which the magistrate judge
determines on the basis of the evidence presented whether there is probable cause to
believe that an offense has been committed and that the defendant committed it.**® For
a defendant who is in jail when his examining trial occurs, the magistrate can also set
bail or alter the terms of a previously set bail.*** The examining trial is a critical stage
in a criminal case at which the indigent defendant has a right to counsel.**

Examining trials quite simply never take place in Armstrong County or in Potter
County. Defendants who are not represented by an attorney prior to indictment do
not file a motion for an examining trial. If an attorney files a motion for an examining
trial, as soon as they do so the prosecutor presents the case to grand jury to obtain an
indictment before the examining trial can actually occur.

A felony indictment is filed with the district court clerk of court in the county in which
the prosecution will proceed.”! In Armstrong County, all felony cases are allotted to
the 47th District Court. In Potter County, each felony case is allotted to one of the five
district courts, but any cases allotted to the 181st District Court are actually heard by
the 47th District Court.*?

Misdemeanor prosecutions

To commence prosecution in a jailable misdemeanor, the prosecutor files either an
information or an affidavit in the court.** An “information” is a written statement
filed by a prosecutor,** and it must be supported by a sworn affidavit that is called a
complaint.*?

47 Tex. CopE CriM. Proc. ANN. art. 16.01 (West 2017).

48 Tex. CopE CriM. Proc. ANN. arts. 16.01 through 16.17 (West 2017).

49 Tex. CopE CrRiM. Proc. ANN. arts. 16.01, 16.17 (West 2017); see Tex. Cope CriM. PRoC. ANN. art.
17.05 (West 2017).

0 Rothgery v. Gillespie County, 554 U.S. 191, 202 (2008) (explaining Coleman v. Alabama, 399
U.S.1, 8 (1970), as saying that the “right to counsel applies at preindictment preliminary hearing at
which the ‘sole purposes . . . are to determine whether there is sufficient evidence against the accused to
warrant presenting his case to the grand jury, and, if so, to fix bail if the offense is bailable’”). See TEX.
Copk CriM. Proc. ANN. art. 16.01 (West 2017).

®1 - Tex. Cope Crim. Proc. ANN. arts. 20.21, 20.22, 21.011 (West 2017).

2 Joint Order Regarding Division and Allocation of Criminal Law, Family Law and Civil Law Cases,
at 1 (Tex. Potter County, eff. Jan. 1, 2019).

4% Tex. ConsT. art. V, § 17.

®4 Tex. ConsT. art. V, § 12(b); Tex. Cobe CriM. Proc. ANN. art. 21.20 (West 2017).

45 Tex. Copk CrimM. Proc. ANN. art. 21.22 (West 2017). See Tex. Cobe CriM. Proc. ANN. arts. 2.04,
2.05, 15.04 (West 2017).
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The charging instrument in a misdemeanor case is filed with the county court clerk
of court in the county in which the prosecution will proceed.*® In Armstrong County,
all jailable misdemeanor cases are allotted to the Armstrong County Court. In Potter
County, each jailable misdemeanor case is allotted to one of the two county courts at
law.*”

Arraignment

Once prosecution is commenced, the defendant is arraigned.*”® For Potter County
felony cases, the district court to which the case was allotted conducts the arraignment,
with the 47th District Court conducting arraignments for all cases allotted to both

the 47th District Court and the 181st District Court.*” The two county court at law
judges in Potter County rotate responsibility monthly for conducting all arraignments
scheduled in either of those courts during that period.’” In Armstrong County, the
judge of the 47th District Court conducts all felony arraignments, and the judge of the
Armstrong County Court conducts all misdemeanor arraignments. In both counties,
prosecutors are present during arraignments, but defense attorneys are not present.

If the defendant is represented by counsel, either retained or appointed, the attorney
can file a waiver of arraignment on behalf of the defendant, and neither the defendant
nor the attorney has to appear in court at the arraignment.>' As a result, most
defendants who appear at arraignments in Armstrong County and in Potter County are
those who are not represented by an attorney (or where an appointed attorney failed to
tell the defendant it was unnecessary to appear — see discussion at pages 133-135).

At arraignment, under both state law and the Armstrong and Potter counties’
indigent defense plan, any defendant who is not already represented by counsel
must be informed of the right to counsel and allowed to request appointed counsel if
indigent.>* In both counties, the process established by the judges’ indigent defense

6 Tex. CopE CriM. Proc. ANN. art. 21.011 (West 2017).

#7 Joint Order Regarding Division and Allocation of Criminal Law, Family Law and Civil Law Cases,
at 1 (Tex. Potter County, eff. Jan. 1, 2019).

%8 Tex. CopE CriM. Proc. ANN. art. 26.01 (West 2017).

% By agreement between the judges, effective January 1, 2019, the 47th District Court does not handle
any felony cases in Randall County, and the 181st District Court does not handle any felony cases in
Potter and Armstrong counties. Joint Order Regarding Division and Allocation of Criminal Law, Family
Law and Civil Law Cases, at 1 (Tex. Potter County, eff. Jan. 1, 2019).

30 Although the constitutional county court in Potter County has statutory jurisdiction over jailable
misdemeanors, effective January 1, 2019, criminal cases are no longer allotted to the constitutional
county court. Joint Order Regarding Division and Allocation of Criminal Law, Family Law and Civil
Law Cases, at 1 (Tex. Potter County, eff. Jan. 1, 2019). The Potter County Court judge does not
participate in conducting arraignments for jailable misdemeanors nor in any other aspect of the provision
of indigent defense representation in Potter County.

01 Tex. CopE Crim. Proc. ANN. art. 26.011 (West 2017).

%02 Tex. Cope Crim. Proc. ANN. arts. 1.051, 26.04 (West 2017); Armstrong, Potter and Randall District
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plan for defendants to request appointed counsel is the same as during magistration, as
described at pages 101-103.

At arraignment, the defendant is required to enter a plea to the charge,’*” and the
defendant can plead not guilty or guilty.** Arraignment is a critical stage in a criminal
case, during which the indigent defendant has the right to counsel and for that attorney
to be present as an active participant in the proceedings.’” Plea negotiations and

the entry of a guilty plea are also critical stages of a criminal case, during which

the defendant has the right to “effective assistance of competent counsel.”% For an
indigent defendant, plea negotiations and the entry of a guilty plea cannot legally
happen unless counsel is present on behalf of the defendant or the defendant has
knowingly, voluntarily, and intelligently waived the right to counsel.’"’

Waiving the right to counsel, or pro se defendants

As explained in the preceding section, nearly all of the defendants who appear at
arraignment in Armstrong County and in Potter County are not represented by counsel.
At the arraignment, that unrepresented defendant can: notify the judge that they intend
to obtain their own private attorney; request that the judge appoint counsel; or waive
the right to counsel and choose to self-represent.

Under both state law and the indigent defense plan in Armstrong and Potter counties,
when any defendant appears without counsel in an adversary judicial proceeding, the
court “may not direct or encourage the defendant to communicate with” the prosecutor,
unless and until the court advises the defendant of the right to counsel and the
defendant has the opportunity to request counsel and that request is either denied or the
defendant waives the right to counsel.”® Under both state law and the indigent defense
plan in Armstrong and Potter counties, at least beginning at arraignment, if not earlier,
a prosecutor “may not initiate or encourage an attempt” to have an unrepresented
defendant waive the right to counsel and “may not communicate with” a defendant
who has requested appointed counsel unless and until that request has been denied or
the defendant waives the right to counsel.’” In other words, a defendant must waive

Court and County Court Plan, ] IV.A.i., ii., IV.B. (adopted Oct. 6, 2011 and subsequently amended).
3 Tex. CopE CriM. Proc. ANN. arts. 26.02, 26.11 (West 2017).

04 Tex. Cope CrimM. Proc. ANN. arts. 26.12, 26.13 (West 2017).

% Hamilton v. Alabama, 368 U.S. 52, 53-55 (1961). See Tex. Cope Crim. Proc. ANN. art. 1.051 (West
2017).

%6 Lafler v. Cooper, 566 U.S. 156, 132 S. Ct. 1376, 1386 (2012); Padilla v. Kentucky, 559 U.S. 356,
373 (2010); McMann v. Richardson, 397 U.S. 759, 771, 771 n.14 (1970).

37 Tex. Copk Crim. Proc. ANN. art. 1.051(f)-(h) (West 2017); Iowa v. Tovar, 541 U.S. 77, 88 (2004).
% Tex. Copk Crim. Proc. ANN. art. 1.051(f-2) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, 9 IV.B.i.-ii. (adopted Oct. 6, 2011 and subsequently amended).

3 Tex. Copk Crim. Proc. ANN. art. 1.051(f-1) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, 9§ IV.B.iii. (adopted Oct. 6, 2011 and subsequently amended).
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the right to counsel before a prosecutor can speak to the defendant, and neither the
judge nor the prosecutor can legally encourage an unrepresented defendant to do so.

A defendant has a Sixth Amendment right to self-represent, but a judge must determine
that the defendant’s choice to waive the right to counsel and represent themselves is
made knowingly, voluntarily, and intelligently.’'® To effectuate this choice, both state
law and the indigent defense plan in Armstrong and Potter counties require the judge
to warn any defendant intending to go to trial of “the dangers and disadvantages of
self-representation” and defendants, both those intending to plead and those intending
to go to trial, must sign a written waiver of the right to counsel.’'' The judges’ plan
contains the “Waiver of Right to Counsel” form that defendants are intended to sign

in Armstrong and Potter counties.’'? It is only after the judge accepts the defendant’s
waiver of the right to counsel that a prosecutor may speak to the defendant.

Potter County’s misdemeanor arraignments, or “plea
court”

Generally, the Potter County Attorney’s office institutes prosecution on jailable
misdemeanor cases within one or two weeks of the defendant’s arrest. Once the
charging document is filed, the county clerk randomly allots the case to one of the

two county courts at law.*'* The next step is arraignment, or what the sheriff’s deputy
previously described to misdemeanor defendants at magistration as “plea court.”

The county court at law judges rotate responsibility each month for presiding over
misdemeanor arraignments.®'* Arraignments for out of custody defendants are referred
to locally as “walk-in arraignments.” Arraignments for in-custody defendants are
referred to locally as “video arraignments.”

10 Faretta v. California, 422 U.S. 802 (1975).

311 Tex. Copk Crim. Proc. ANN. art. 1.051(f)-(h) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan,  IV.C. (adopted Oct. 6, 2011 and subsequently amended).

312 “Waiver of Right to Counsel,” in Armstrong, Potter and Randall District Court and County Court
Plan, at Plan Documents —Armstrong Potter Randall District and County Court Waiver of Counsel.docx
(adopted Oct. 6, 2011 and subsequently amended). In Potter County, the judge of County Court at Law
#2 (who presides over misdemeanors) is instead planning to use a two-page densely packed document
entitled “Admonishments Regarding Self-Representation.”

313 See Joint Order Regarding Division and Allocation of Criminal Law, Family Law and Civil Law
Cases, at 1 (Tex. Potter County, eff. Jan. 1,2019).

314 Although the constitutional county court in Potter County has statutory jurisdiction over jailable
misdemeanors, effective January 1, 2019, criminal cases are no longer allotted to the constitutional
county court. Joint Order Regarding Division and Allocation of Criminal Law, Family Law and Civil
Law Cases, at 1 (Tex. Potter County, eff. Jan. 1, 2019). The Potter County Court judge does not
participate in conducting arraignments for jailable misdemeanors nor in any other aspect of the provision
of indigent defense representation in Potter County.
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As explained previously, attorneys can waive formal arraignment, and then neither the
represented defendant nor their attorney appears in court at arraignment.*'> As a result,
the judges and prosecutors expect that the only defendants who appear at misdemeanor
arraignment are those who are not represented by an attorney. There are no indigent
defense attorneys present at misdemeanor arraignments in Potter County.

Potter County misdemeanor arraignments are tailored toward unrepresented defendants
resolving their cases that day by entering a guilty plea. As one judge explains, there are
four usual outcomes at arraignments:

1. The defendant signs the waiver of right to counsel form, talks to the prosecutor,
and accepts the plea offer. The defendant enters a guilty plea that day.

2. The defendant signs the waiver of right to counsel form and talks to the
prosecutor, but rejects the plea offer or otherwise reconsiders having waived
the right to counsel. The defendant fills out the application form for court
appointed counsel. The judge reviews the form for indigency that day, and
counsel is appointed shortly thereafter. The case is scheduled for a docket
call in approximately two weeks’ time before the judge to whom the case was
allotted.

3. The defendant rejects the opportunity to talk to a prosecutor and fills out the
application form for court appointed counsel. The judge reviews the form for
indigency that day, and counsel is appointed shortly thereafter. The case is
scheduled for a docket call in approximately two weeks’ time before the judge
to whom the case was allotted.

4. The defendant rejects the opportunity to talk to a prosecutor and wants time to
retain counsel. The case is scheduled for a docket call in approximately two
weeks’ time before the judge to whom the case was allotted.

In short, all unrepresented misdemeanor defendants either plead guilty at arraignment,
secure by hiring or appointment an attorney to represent them, or return unrepresented
to court in two weeks for docket call. At that docket call, the exact same process that
occurs at arraignment is repeated; again, giving unrepresented defendants the choice
of negotiating a guilty plea with the prosecutor, securing by hiring or appointment an
attorney to represent them, or returning unrepresented to court in another four weeks
for trial.

Walk-in arraignments for out of custody defendants. As defendants arrive at the
courtroom, an investigator from the county attorney’s office greets each defendant

at the door and tells them to “check in” with a woman standing at the podium in the
center of the courtroom. The woman is employed by the county attorney’s office, and
she asks the defendant for their name, then hands them a “Waiver of Right to Counsel”

315 See Tex. CobE CrIM. Proc. ANN. art. 26.011 (West 2017).
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form.>'® She instructs the defendants to fill in their first and last name and date of birth
on the form and take a seat.

At 9:00 a.m., the judge enters the courtroom, takes the bench, and addresses the
unrepresented defendants in the courtroom as a group. He says:

* Each defendant has been accused of a criminal offense and has certain rights,
including the right to counsel.

* Each defendant can hire a private attorney, can seek to have an attorney
appointed by the court if “financially unable to afford one,” or can represent
themselves.

*  “Ifyou decide to represent yourself, I’ll need you to fill out a waiver form.
Sitting in the jury box, we have the state’s prosecutors,” who cannot ethically
speak with unrepresented defendants who have not waived their right to
counsel. “Each of you has been handed a Waiver of the Right to Counsel form.
In order to meet with the prosecutor, you will need to fill that out and hand it
in.”

* “If you think you are guilty and you want to plead guilty and negotiate with
the prosecution, you can go ahead and listen to their plea offer. If you do so,
you’re at a disadvantage.” The prosecutors represent the government and not
the accused.”"’

* “If there’s no bargain in it for you, you don’t have to accept their offer.”
Defendants can apply for court appointed counsel even after meeting with the
prosecutor.

*  “However, if you think you’re innocent, you should not [meet with the
prosecutor].”

» There are other consequences to entering into a plea bargain, including
waiving the right to trial and the right to appeal. There could be immigration
consequences for non-citizens who plead guilty. There could be other
consequences depending on the charge, such as the loss of a firearm, loss of
professional licenses, and enhancements if charged with future crimes.

The judge asks whether anyone has any questions about what he has just said. No one
speaks or raises a hand. “Okay then,” the judge says. The judge leaves the courtroom.

316 See “Waiver of Right to Counsel,” in Armstrong, Potter and Randall District Court and County
Court Plan, at Plan Documents —Armstrong Potter Randall District and County Court Waiver of
Counsel.docx (adopted Oct. 6, 2011 and subsequently amended). The content of the waiver of right to
counsel form actually provided to misdemeanor defendants in Potter County depends on which judge

is conducting arraignments. The waiver of the right to counsel form contained in the published plan
documents is a one-page document containing seven simple sentences, but the judge of County Court at
Law #2 instead uses a two-page densely packed document entitled “Admonishments Regarding Self-
Representation.”

17 The judge later chided himself: “I forgot the most important part! I didn’t admonish them that
whatever they say to the prosecutor [during negotiations] can be used against them.”
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Potter County walk-in arraignment for out of custody
misdemeanor defendants

Misdemeanor arraignments for out of custody defendants in Potter County are referred to as “walk-
in arraignment.” Walk-in arraignments are held on Mondays at 9:00 a.m. The court coordinator

for the county courts at law schedules the date for an out of custody defendant’s arraignment to
ensure the defendant will receive notice a minimum of seven days in advance (allowing time for the
defendant to, for example, request time off from work, arrange for travel, child care, etc.). With the
arraignment scheduled, the county attorney’s office sends a letter to the defendant to appear in court
on that date. Out of custody defendants appear in person on the fourth floor of the Old Courthouse
in downtown Amarillo. Approximately 11 county attorney’s office staff are present in the courtroom
(three investigators, two administrative assistants, one domestic violence victims’ advocate, and five
prosecuting attorneys seated in the jury box). There are not any defense attorneys present.

One of the county attorney’s investigators stands and announces to the unrepresented
defendants: “If you don’t want to talk to the prosecutor, hold up your paper and I’ll
come collect them. If you want to hear the prosecutor’s offer, I need you to sign the
form.” The unrepresented defendants who opt to meet with the prosecutor sign the
“Waiver of Right to Counsel” form®'® and hand it to the county attorney’s investigator,
who places it on a table in the center of the courtroom. The unrepresented defendants
who opt against meeting with the prosecutor are told by the county attorney’s
investigator to see a second investigator who assists them to apply for court appointed
counsel if they wish, and then to see the county attorney’s office administrative
assistants to receive notice of their next court date in two weeks.

Each of the five prosecuting attorneys in the courtroom, one-by-one, takes the next
signed “Waiver of Right to Counsel” from the table, calls the defendant’s name,
and takes the unrepresented defendant outside the courtroom to negotiate. When
the prosecutor and the unrepresented defendant are done talking, they return to

the courtroom, and the prosecutor tells the county attorney’s office administrative
assistants whether the defendant accepts or rejects the plea offer. The unrepresented
defendants who reject the plea offer are given notice of their next court date in two
weeks by the county attorney’s office administrative assistants, and are assisted

to apply for court appointed counsel if they wish by one of the county attorney’s
investigators.

18 See “Waiver of Right to Counsel,” in Armstrong, Potter and Randall District Court and County
Court Plan, at Plan Documents —Armstrong Potter Randall District and County Court Waiver of
Counsel.docx (adopted Oct. 6, 2011 and subsequently amended). The content of the waiver of right
to counsel form actually provided to misdemeanor defendants in Potter County may depend on
which judge is conducting arraignments. The waiver of the right to counsel form contained in the
published plan documents is a one-page document containing seven simple sentences, but the judge
of County Court at Law #2 is considering instead using a two-page densely packed document entitled
“Admonishments Regarding Self-Representation.”
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The unrepresented defendants who accept the prosecutor’s plea offer sit in the
courtroom and wait to enter their guilty plea before the judge to whom their case

has been allotted. The judges in both courts do not begin taking guilty pleas until all
arraignment plea negotiations are completed, which often requires defendants to wait
an hour or more.

Video arraignments for in-custody defendants. The Potter County sheriff’s
personnel bring defendants into the videoconferencing room. Once all defendants are
present, the deputy turns on the videoconferencing equipment.

The judge addresses the unrepresented in-custody defendants as a group. He says:

*  “You are here for the arraignment in your cases. This is an opportunity for you
to hear a little more about the charges against you, and see what we can do to
move your cases along.”

* “Each of you are charged with a Class A or B misdemeanor.” A Class A
misdemeanor carries a potential punishment of up to one year in jail and/or a
$4,000 fine, and a Class B misdemeanor carries up to 180 days in jail and/or a
$2,000 fine.

*  “You will have the opportunity to visit with the prosecutor. Before doing so,
you have some decisions to make.”

* Each defendant has the right to counsel, and each defendant can apply for court
appointed counsel.

*  “Ifyou decide you do want to talk to the county attorney, you will need to
sign a waiver of counsel form. If you decide to talk to the prosecutor, it’s an
opportunity to hear more about the charges in your case, maybe resolve the
case more quickly, and maybe even get out of jail today.”

* “Ifyou are not represented by an attorney, you may not know all of the
consequences of pleading guilty. Also, an attorney may know of defenses to the
charges that can be asserted in your case.”

The judge leaves the room. The prosecutor slides his chair over to the
videoconferencing monitor.

One-by-one, the prosecutor talks individually with each unrepresented
defendant (though the conversation can be heard by jail personnel present in the
videoconferencing room). For example:

* A man accused of Class B misdemeanor theft has been in jail for 11 days. The
prosecutor offers a “three for one” plea to 60 days, requiring the defendant to
serve nine more days in jail. “If you accept the offer, and serve nine more days,
you will have theft on your record. Having heard all this, do you want to accept
the offer or do you want to talk to a court appointed attorney?”” The defendant
accepts the plea offer.
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Potter County video arraignment for in-custody
misdemeanor defendants

Misdemeanor arraignments for in-custody defendants in Potter County are referred to as “video
arraignment.” Video arraignments are held on Tuesdays and Thursdays at 1:30 p.m. Every
defendant who is in custody when formal charges are instituted is scheduled for arraignment on the
next video arraignment date — e.qg., if charges are filed on Wednesday, the defendant’s arraignment
is on Thursday; if charges are filed on Friday, the defendant’s arraignment is on Tuesday. Jail staff
bring to the videoconferencing room all misdemeanor defendants against whom prosecution has
been initiated except those for whom an attorney has filed a waiver of arraignment. The in-custody
defendants are physically located at the jail and interact with the judge by videoconference. The
county court at law judge is physically located in the commissioners court hearing room in the Old
Courthouse. A single assistant county prosecutor sits next to the judge at the hearing room table.
There are not any defense attorneys present.

* One defendant is charged with stealing beer from a convenience store. The
prosecutor offers a plea to time served, warning that a guilty plea will constitute
the man’s second misdemeanor theft conviction and that a third misdemeanor
offense will be enhanced to a felony charge. The man denies having a prior
theft conviction, but wants to accept the plea offer of time served so that he
can get out of jail. The prosecutor asks if he “stipulates” to the prior theft
conviction, and the defendant says “yes.”

* Another defendant has multiple misdemeanor charges, including
methamphetamine offenses. The prosecutor offers the defendant a plea
requiring six more days in jail and a $200 fine plus previously unpaid court
costs. The extremely agitated defendant denies some of the charged offenses.
The prosecutor suggests that he ask for an appointed attorney, but the defendant
erupts and claims the lawyer appointed to represent him previously did
“nothing for me!” The defendant takes the plea offer.

* A defendant has a separate currently pending felony case, in which he is
represented by a court appointed lawyer. The defendant is unrepresented on
the present misdemeanor case but wants to accept the plea offer, because his
appointed lawyer in the felony case advised him to accept the plea offer made
on the felony. The prosecutor explains that pleading guilty to the misdemeanor
case today may adversely affect the plea offer in the felony case. Eventually,
the prosecutor persuades the defendant to ask for court appointed counsel.

* A man accused of Class A misdemeanor evading arrest has been in jail for
13 days. The prosecutor offers a “three for one” plea to 60 days, requiring the
defendant to serve seven more days in jail. The defendant accepts the plea
offer. The prosecutor reviews information on his computer and says, “I see that
you are also being held on a felony and that you have court appointed counsel
on that charge. Are you sure you don’t want to talk to your court appointed
attorney?” The defendant declines: “I’ll just go ahead and sit out the seven
days.”
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* Another man is accused of a probation violation in a Class A misdemeanor.
The prosecutor reads the allegations aloud to the defendant and explains that
the defendant can admit “true” to some, all, or none of the allegations. “I admit
to all of these, but I would like to speak to an attorney,” the defendant says.
The prosecutor interrupts, saying, “Well don’t admit anything to me, because
I represent the state. So, anything you say to me can and will be used against
you.” The defendant asks more questions, and the prosecutor answers them,
until finally the defendant asks: “What gets me out of jail the quickest?”

After each defendant meets with the prosecutor, then the sheriff’s office personnel
print the appropriate documents for each defendant to sign. If the defendant rejects the
prosecutor’s plea offer and wants to request appointed counsel, the jail prints and the
defendant signs the form to request appointed counsel.’" If the defendant accepts the
prosecutor’s plea offer, the jail prints and the defendant signs the “Waiver of Right to
Counsel” form.>*

The prosecutor calls the judge back into the room. The unrepresented in-custody
defendants who accept the prosecutor’s plea offer waive their right to plead before
the allotted court and enter their guilty plea before whichever judge is conducting the
arraignments that day.

The problem of unrepresented defendants in
Armstrong and Potter counties

The number of defendants for whom Armstrong County and Potter County have
historically provided an appointed attorney may not show the true picture of indigent
defendants who are entitled to receive public counsel. As explained in chapter 3, no
state agency accounts for whether indigent defendants in criminal cases are represented
by appointed counsel during the time between when they are arrested and when
prosecution is instituted. Further, no state agency accounts for how many indigent
defendants go unrepresented by counsel entirely — pro se defendants — in criminal

1% This may be either the “Affidavit of Indigence” or the “Financial Information for Request for

Court Appointed Attorney.” It is unclear which form is used at video arraignments. See “Affidavit of
Indigence,” in Armstrong, Potter and Randall District Court and County Court Plan, at Plan Documents
— Armstrong Potter Randall District and County Court Affidavit of Indigence.doc (adopted Oct. 6, 2011
and subsequently amended); “Financial Information for Request for Court Appointed Attorney,” in
Armstrong, Potter and Randall District Court and County Court Plan, at Plan Documents — Armstrong
Potter Randall District and County Court 2011 Request for Court Appointed Attorney (Potter).doc
(adopted Oct. 6, 2011 and subsequently amended).

320 See “Waiver of Right to Counsel,” in Armstrong, Potter and Randall District Court and County
Court Plan, at Plan Documents —Armstrong Potter Randall District and County Court Waiver of
Counsel.docx (adopted Oct. 6, 2011 and subsequently amended). As of September 9, 2019, the county
attorney’s office is changing this procedure so that the jailers will have the in-custody defendants sign
the “Waiver of Right to Counsel” form either as they first enter the videoconferencing room or after the
judge admonishes them, but before they meet with the prosecutor.
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prosecutions at the trial level that carry the possibility of incarceration. In other words,
it falls to the judges in Armstrong County and Potter County to keep track of each
arrested defendant and ensure that, if indigent and facing possible loss of liberty if
convicted, they are not denied the right to counsel.

Yet the judges of Armstrong County and Potter County do not keep track of defendants
between magistration and institution of prosecution. Pursuant to the judges’ indigent
defense plan, the “Magistrate Warning” form for a defendant who does not request
appointment of counsel at magistration goes directly from the magistrate into a clerk
of court file,' and the judges do not examine or take any action on those forms.

The judges do not determine whether these defendants are indigent. If an indigent
defendant does not request appointment of counsel at magistration, that defendant falls
off the radar unless and until prosecution is instituted against the defendant and the
defendant appears for arraignment.

Worse yet, if an unrepresented defendant is cajoled into meeting with a prosecutor at
arraignment to discuss a possible plea bargain, and to do so must sign a written waiver
of the right to counsel, this is effectively a denial of the right to counsel because the
waiver is not voluntary. Pursuant to the judges’ indigent defense plan, no judge ever
determines whether that defendant is indigent.

The comparison shown in the tables below illustrates the problem. In any jurisdiction,
there are typically more arrests than prosecutions, because prosecutors may determine
not to prosecute some charges for which arrests are made. Nonetheless, every person
who is prosecuted in Armstrong County and in Potter County is also arrested, so in the
absence of information about the actual number of arrests, the data about how many
prosecutions occur at least shows that number or more of defendants were arrested.
As explained in chapter 3, there are problems with attempting to compare OCA data
and TIDC data. Still, the tables highlight serious concerns about whether all indigent
defendants are receiving the right to counsel.

Armstrong County. The Office of Court Administration reports the following
numbers of misdemeanor and felony prosecutions instituted in Armstrong County
during OCA fiscal years (September through August) 2014 through 2018,°** while the
Texas Indigent Defense Commission reports the following number of case payments
made to appointed attorneys in misdemeanor and felony cases in Armstrong County
during TIDC fiscal years (October through September) 2014 through 2018:5%

2L Armstrong, Potter and Randall District Court and County Court Plan, § I.B.ix. (adopted Oct. 6, 2011
and subsequently amended).

322 Court Activity Database, Statistics & Other Data, TExas JubiciaL BRANCH, http://www.txcourts.gov/
statistics/court-activity-database/.

33 Armstrong County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAS

INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=6&fy=2018.
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OCA OCA OCA OCA OCA
ARMSTRONG COUNTY FY2014 FY2015 FY2016 FY2017 FY2018
OCA reported felony prosecutions instituted 14 10 17 8 16
OCA reported misdemeanor prosecutions instituted 24 8 18 13 25
OCA reported total prosecutions instituted 38 18 35 21 41
TIDC TIDC TIDC TIDC TIDC
FY2014 FY2015 FY2016 FY2017 FY2018
TIDC reported non-capital felony trial — attorney paid 5 8 5 11 9
TIDC reported misdemeanor trial — attorney paid 2AC + 9PD 3 1 6 2
TIDC reported total — attorney paid 16 11 6 21 13

For example, in Armstrong County in 2018, there were 25 misdemeanor prosecutions
instituted, yet there were only 2 cases in which attorneys were paid for representing
indigent defendants in misdemeanor cases. To the extent that the OCA data and TIDC
data are comparable, this leaves approximately 23 misdemeanor cases unaccounted
for — 23 misdemeanor defendants who may have been able to hire an attorney, but it
is also possible that they were indigent and entitled to appointed counsel unless they
knowingly, voluntarily, and intelligently waived that right.

Potter County. The Office of Court Administration reports the following numbers of
misdemeanor and felony prosecutions instituted in Potter County during OCA fiscal
years (September through August) 2014 through 2018,°** while the Texas Indigent
Defense Commission reports the following number of case payments to appointed
attorneys in misdemeanor and non-capital felony cases in Potter County during TIDC
fiscal years (October through September) 2014 through 2018:°%°

OCA OCA OCA OCA OCA
POTTER COUNTY FY2014 FY2015 FY2016 FY2017 FY2018
OCA reported felony prosecutions instituted 1,740 1,427 1,632 1,723 1,745
OCA reported misdemeanor prosecutions instituted 1,971 2,653 2,229 2,124 2,124
OCA reported total prosecutions instituted 3,711 4,080 3,761 3,847 3,869
TIDC TIDC TIDC TIDC TIDC
FY2014 FY2015 FY2016 FY2017 FY2018
TIDC reported non-capital felony trial — attorney paid 2,130 1,992 1,947 2,069 1,891
TIDC reported misdemeanor trial — attorney paid 5556 542 673 578 670
TIDC reported total — attorney paid 2,685 2,634 2,620 2,647 2,561

324 Court Activity Database, Statistics & Other Data, TExas JubiciaL BRANCH, http://www.txcourts.gov/
statistics/court-activity-database/.

3% Potter County Expenditure Report Summary, Indigent Defense Data for Texas, TEXas

INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=188&fy=2018.
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For example, in Potter County in 2018, there were 2,124 misdemeanor prosecutions
instituted, yet there were only 670 cases in which attorneys were paid for representing
indigent defendants in misdemeanor cases. To the extent that the OCA data and TIDC
data are comparable, this leaves approximately 1,454 misdemeanor cases unaccounted
for — 1,454 misdemeanor defendants who may have been able to hire an attorney, but
it is also possible that they were indigent and entitled to appointed counsel unless they
knowingly, voluntarily, and intelligently waived that right.



CHAPTER /

FARLY APPOINTMENT OF COUNSEL & CONTINUOUS
REPRESENTATION - CONSTRUCTIVE DENIAL
OF THE RIGHT TO COUNSEL

Each state is responsible for ensuring that, where an attorney is appointed to

represent an indigent defendant, that appointed attorney is able to provide effective
representation. Attorneys provide representation to indigent people within the
structures of the system a state creates. In United States v. Cronic, the U.S. Supreme
Court explains that deficiencies in indigent defense systems can make any lawyer —
even the best attorney — perform in a non-adversarial way that results in a constructive
denial of the right to counsel.>*

The Court explains further in Cronic that, when a lawyer provides representation
within an indigent defense system that constructively denies the right to counsel,

the lawyer is presumptively ineffective.’”” When a system is determined to be
constructively deficient, the government bears the burden of overcoming that
presumption. The government may argue that the defense lawyer in a specific case
will not be ineffective despite the structural impediments in the system, but it is the
government’s burden to prove this. As a federal court of appeals noted over 30 years
ago, “if the state is not a passive spectator of an inept defense, but a cause of the inept
defense, the burden of showing prejudice [under Strickland] is lifted. It is not right that
the state should be able to say, ‘sure we impeded your defense — now prove it made a
difference.’””*

%6 United States v. Cronic, 466 U.S. 648, 659-60 (1984) (“[I]f counsel entirely fails to subject the
prosecution’s case to meaningful adversarial testing, then there has been a denial of Sixth Amendment
rights that makes the adversary process itself presumptively unreliable. . .. Circumstances of that
magnitude may be present on some occasions when, although counsel is available to assist the
accused during trial, the likelihood that any lawyer, even a fully competent one, could provide
effective assistance is so small that a presumption of prejudice is appropriate without inquiry into the
actual conduct of the trial. Powell v. Alabama, 287 U.S. 45 (1932), was such a case.”); Strickland v.
Washington, 466 U.S. 668, 683 (1984) (“The Court has considered Sixth Amendment claims based on
actual or constructive denial of the assistance of counsel altogether, as well as claims based on state
interference with the ability of counsel to render effective assistance to the accused.”) (citing United
States v. Cronic, 466 U.S. 648 (1984)).

27 United States v. Cronic, 466 U.S. 648, 657-62 (1984).

28 Walberg v. Israel, 766 F.2d 1071, 1076 (7th Cir. 1985).
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This chapter explains the representation provided to indigent defendants in criminal
cases in Armstrong County and in Potter County, beginning with counsel being
appointed and through disposition of a case.

Appointing counsel

When any Texas defendant charged with a felony or jailable misdemeanor requests
appointed counsel — no matter whether that request is made at magistration or at
arraignment or at some other point — the next step is for a judge “or the judges’
designee” to determine whether the defendant is indigent and, if so, appoint counsel.’?
In counties like Armstrong and Potter with a population less than 250,000, indigency
must be determined and the attorney must be appointed within three working days
(“Monday through Friday, excluding official state holidays”™) of the court receiving the
defendant’s request.>*°

The judges’ indigent defense plan designates the judges who are to determine
indigency and appoint counsel in Armstrong County and in Potter County.**!
Armstrong County follows the plan provisions, but Potter County does not. As actually
implemented in Armstrong County and in Potter County, the person designated by the
judges to determine indigency and appoint counsel is:
Armstrong County
o for misdemeanors, whether a case has been filed or not, the judge of the
Armstrong County Court;
o for felonies, whether a case has been filed or not, the judge of the 47th
District Court.

2 Tex. Copk CriM. Proc. ANN. arts. 1.051(b)-(c), 26.04(b)(1), (c) (West 2017); Armstrong, Potter
and Randall District Court and County Court Plan, § IV.A.i. (adopted Oct. 6, 2011 and subsequently
amended).
3% Tex. Copk Crim. Proc. ANN. art. 1.051(c)(1), (i) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § II.C.iii., [V.A.i. (adopted Oct. 6, 2011 and subsequently
amended).
1 Armstrong, Potter and Randall District Court and County Court Plan, 4 IV.A.vi. (adopted Oct. 6,
2011 and subsequently amended). The plan says:
1. Ifno case has been filed in the trial court, the appointing authority for misdemeanors is:
Judge Pamela Sirmon - Potter County; Judge James Anderson - Randall County; Judge
Hugh Reed - Armstrong County.
2. Ifno case has been filed in the trial court, the appointing authority for felonies is: Judge
Dan Schaap - Armstrong County; Judge Doug Woodburn - Potter County; Judge Dan
Schaap - Randall County.
3. If the case has been filed in the trial court, the appointing authority is: the judge presiding
in the trial court in which the case is filed.
1d.
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Potter County

o for misdemeanors, whether a case has been filed or not, the two Potter
County county court at law judges rotate responsibility monthly;>*

o for felonies prior to indictment, four of the five Potter County district court
judges rotate responsibility every three months; for felonies following
indictment, the Potter County district court judge allotted the case by the

district court clerk.>?

In Potter County, and in felony cases in Armstrong County, it is the court coordinator
for each judge who receives the request for appointment of counsel, determines the
defendant’s indigency status, and designates the specific attorney to represent the
indigent defendant; then the judge signs the order prepared by the court coordinator.
In misdemeanor cases in Armstrong County, the county judge (and not his court
coordinator) receives the request for appointment of counsel, determines the
defendant’s indigency status, and designates the specific attorney to represent the
indigent defendant.

Determining who is indigent

State law requires that the procedures adopted by a county’s judges for appointing
counsel “must include procedures and financial standards for determining whether

a defendant is indigent” and must treat defendants equally regardless of whether the
defendant is in or out of custody.’** Factors a court is expressly allowed by state law

to consider in determining indigency are: amount & source of income; spousal income
available to the defendant; value of assets & owned property; outstanding debts &
necessary expenses; and number & ages of dependents.>** A court is prohibited by state
law from considering “whether the defendant has posted or is capable of posting bail,

32 Although the constitutional county court in Potter County has statutory jurisdiction over jailable

misdemeanors, effective January 1, 2019, criminal cases are no longer allotted to the constitutional
county court. Joint Order Regarding Division and Allocation of Criminal Law, Family Law and

Civil Law Cases, at 1 (Tex. Potter County, eff. Jan. 1, 2019). The Potter County Court judge does

not participate in appointing attorneys to represent indigent defendants nor in any other aspect of the
provision of indigent defense representation in Potter County.

3 There are five district courts in Potter County. By agreement between the judges, effective January
1, 2019, the 47th District Court does not handle any felony cases in Randall County, and the 181st
District Court does not handle any felony cases in Potter and Armstrong counties. Joint Order Regarding
Division and Allocation of Criminal Law, Family Law and Civil Law Cases, at 1 (Tex. Potter County,
eff. Jan. 1, 2019). Since January 1, 2019, the judge of the 47th District Court takes the Potter County
quarterly rotations of both the 47th District Court and the 181st District Court, causing the 47th District
Court judge in Potter County to serve during two of every five rotations, while the judges of the 108th
District Court, 251st District Court, and 320th District Court each serve one of every five rotations. The
judge of the 47th District Court also appoints counsel in all cases allotted to both the 47th District Court
and the 181st District Court.

3 Tex. CopE Crim. Proc. AnN. art. 26.04(1) (West 2017).

3% Tex. Cope Crim. Proc. ANN. art. 26.04(m) (West 2017).
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except to the extent that it reflects the defendant’s financial circumstances” that the
court is expressly allowed to consider.>*

Both state law and the judges’ indigent defense plan define “indigent” as “a person
who is not financially able to employ counsel.”*” Both state law and the judges’ plan
allow the judges to require that a defendant complete a written questionnaire under
oath or respond to an oral examination under oath or both regarding his financial
resources.>® The judges’ plan also provides that a judge can “order a court official to
verify financial information provided.”’

In Potter County, the determination of whether a defendant is indigent is always
made on the basis of the “Financial Information for Request for Court Appointed
Attorney”**° submitted by defendants at magistration or on the basis of the “Affidavit
of Indigence*' submitted by defendants at misdemeanor arraignments (it is unclear
which of these, or some other, form is used at Potter County felony arraignments).

In Armstrong County, the determination of whether a defendant is indigent is always
made on the basis of the “Affidavit of Indigence** submitted by defendants at
magistration. Court officials in both counties do not take any steps to verify the
information provided by defendants in these forms.

The judges’ plan presumes a defendant is indigent under any of three circumstances:
« the defendant is serving a sentence in a correctional facility, or the defendant
resides in or is the subject of a proceeding to admit him to a public mental
health facility;

3% Tex. CopE CriM. Proc. ANN. art. 26.04(m) (West 2017).

37 Tex. Copk Crim. Proc. ANN. art. 1.051(b) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, § II.A.i. (adopted Oct. 6, 2011 and subsequently amended).

3% Tex. Copk Crim. Proc. ANN. art. 26.04(n) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, § II.C.i. (adopted Oct. 6, 2011 and subsequently amended). The written
or oral statements made by a defendant in requesting appointment of counsel “may not be used for
any purpose, except to determine the defendant’s indigency or to impeach the direct testimony of the
defendant. This subsection does not prohibit prosecution of the Defendant under Chapter 37, Penal Code
[which criminalizes perjury and false statements].” Tex. Cope CriM. Proc. ANN. art. 26.04(q) (West
2017); Armstrong, Potter and Randall District Court and County Court Plan, 9 I1.C.ii. (adopted Oct. 6,
2011 and subsequently amended).

3% Armstrong, Potter and Randall District Court and County Court Plan, 4 II.C.i. (adopted Oct. 6, 2011
and subsequently amended).

0 “Financial Information for Request for Court Appointed Attorney,” in Armstrong, Potter and
Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District
and County Court 2011 Request for Court Appointed Attorney (Potter).doc (adopted Oct. 6, 2011 and
subsequently amended).

s “Affidavit of Indigence,” in Armstrong, Potter and Randall District Court and County Court Plan,
at Plan Documents — Armstrong Potter Randall District and County Court Affidavit of Indigence.doc
(adopted Oct. 6, 2011 and subsequently amended).

2 “Affidavit of Indigence,” in Armstrong, Potter and Randall District Court and County Court Plan,
at Plan Documents — Armstrong Potter Randall District and County Court Affidavit of Indigence.doc
(adopted Oct. 6, 2011 and subsequently amended).
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 the defendant or defendant’s dependents “are eligible to receive food stamps,
Medicaid, Temporary Assistance for Needy Families, Supplemental Security
Income, or public housing”; or

» the defendant’s net household income is not more than 125% of the federal
poverty guidelines.>*

Some court coordinators find every defendant indigent, without regard to whether

the defendant meets the standards set out in the judges’ plan. Pointing to the volume
of forms they receive whenever their judge is serving as the appointing authority

(on average 10 per day, and upwards of 30 applications in a single day), these court
coordinators say there is simply not time to review the information contained in the
forms. In the view of these court coordinators, “they [the defendants] are just going to
have to pay it back [the cost of their defense], anyway,” so the county is not harmed
by a non-indigent defendant receiving court appointed counsel. (See discussion of
recouping the cost of indigent defense services from indigent defendants at pages 140-
143.)

Other court coordinators strictly apply the 125% federal poverty guideline threshold
as a cut-off, finding any defendant whose net household income exceeds this to be not
indigent, and therefore not entitled to appointed counsel. This method of determining
whether a defendant is indigent violates the judges’ plan, which states that defendants
who are not presumed indigent “shall nevertheless be considered indigent if the
accused is unable to retain private counsel without substantial hardship to the accused
or the accused’s dependents.”** As a result, some indigent defendants in Armstrong
County and Potter County may be denied their right to counsel.

Appointing the individual attorney to represent each
individual defendant

In counties like Armstrong and Potter that use a public appointment list, state law
requires that the procedures adopted by a county’s judges:
shall appoint attorneys from among the next five names on the
appointment list in the order in which the attorneys’ names appear on
the list, unless the court makes a finding of good cause on the record for
appointing an attorney out of order. An attorney who is not appointed in

3 Armstrong, Potter and Randall District Court and County Court Plan, 4 I.B.i. (adopted Oct. 6, 2011
and subsequently amended).

4 Armstrong, Potter and Randall District Court and County Court Plan, 4 IL.B.ii. (adopted Oct. 6,
2011 and subsequently amended). In addition to the financial condition of the defendant, determining
substantial hardship requires consideration of “the nature of the criminal charge(s), anticipated
complexity of the defense, [and] the estimated cost of obtaining competent private legal representation
for the matter(s) charged.” /d.
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the order in which the attorney’s name appears on the list shall remain
next in order on the list.*

The judges’ plan provides that the judge first determines which appointment list to
use “based on the accusations against the defendant.”*® As explained in chapter 5, the
plan actually establishes eight separate lists for Armstrong County and Potter County
— attorneys available in Armstrong County, and attorneys available in Potter County
— then within each county, there is one list for misdemeanors, one list for state jail
felonies and third degree felonies, one list for second degree felonies and first degree
felonies, and one list for capital cases.’*’

After identifying the correct list from which to appoint counsel to represent the
defendant, the judges’ plan provides that the judge “will appoint the attorney whose
name is first on the list, unless the court makes a finding of good cause on the record
for appointing an attorney out of order.”*® The judges’ plan expressly defines as

good cause for appointing out of order that “[t]he defendant has an attorney already
appointed on a prior pending or concluded matter. The same attorney will be appointed
to the new matter, unless the attorney is not on the list for the type of offense involved
in the current case.” %

In Potter County, one district court judge’s court coordinator developed the workflow
process for choosing the attorney to appoint in each felony case, and the other district
court judges’ court coordinators generally follow the same procedure. With two new
judges elected to Potter County’s county courts at law, in January 2019 that district
court coordinator trained the two new county court coordinators in Potter County

and intends that they follow the same process, although there is no guarantee that
they do so. There are three different scenarios for designating the attorney to be
appointed in Potter County, depending on: whether the defendant is charged with only
a felony or only a misdemeanor; or the defendant is charged with both a felony and a
misdemeanor.

> Tex. CopE CriM. Proc. ANN. art. 26.04(a) (West 2017).

6 Armstrong, Potter and Randall District Court and County Court Plan, § V.A. (adopted Oct. 6, 2011
and subsequently amended).

7 Armstrong, Potter and Randall District Court and County Court Plan, 4 III.A.i.-iv. (adopted Oct. 6,
2011 and subsequently amended).

8 Armstrong, Potter and Randall District Court and County Court Plan, § V.A. (adopted Oct. 6, 2011
and subsequently amended).

> Armstrong, Potter and Randall District Court and County Court Plan, 4 V.A.ii. (adopted Oct. 6,
2011 and subsequently amended). As required by state law, it is also good cause to appoint counsel out
of order if the defendant does not speak English and an attorney who speaks the defendant’s language
is on the appropriate list. TEx. Cope CriM. Proc. ANN. art. 26.04(c) (West 2017); Armstrong, Potter and
Randall District Court and County Court Plan, 9 V.A.i., iii. (adopted Oct. 6, 2011 and subsequently
amended).
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Defendant charged with only a felony or only a misdemeanor. When an indigent
defendant is charged with only felonies, a court coordinator in district court designates
the attorney. When an indigent defendant is charged with only misdemeanors, a court
coordinator in a county court at law designates the attorney. Both court coordinators
theoretically follow the same process.

First, the court coordinator determines whether the defendant has any other open
criminal case in any of Armstrong, Potter, or Randall counties.

If the defendant has an open case (or is on probation that could be revoked because of
the new case):
 the court coordinator automatically designates the same attorney if that attorney
from the open case is on any of the three counties’ lists as qualified for the
level of charge in the new case. For example, if the new case is a first or second
degree felony, the attorney from the open case will only be appointed in the
new case if the attorney is qualified to handle a first or second degree felony.
 if the attorney in the open case is not qualified for the level of charge in the
new case, the court coordinator asks the attorney in the open case to withdraw
so that a single attorney can be appointed to represent the defendant in both
the new case and the open case. The computer assigns the next attorney on the
appropriate Potter County list (first & second degree felony; third degree &
state jail felony; or misdemeanor) based on the most serious level of charge in
all of the defendant’s cases.

If the defendant does not have any open cases, the computer assigns the next attorney
on the appropriate Potter County list (first & second degree felony; third degree & state
jail felony; or misdemeanor) based on the most serious level of charge in the new case.

Defendant charged with both a felony and a misdemeanor. When an indigent
defendant is charged with both a felony and a misdemeanor, a court coordinator

in district court designates the attorney on the felony, and a court coordinator in

the county court at law designates the attorney on the misdemeanor. Both court
coordinators theoretically follow the same process described above. Two different
outcomes can result, depending on whether the district court or the county court at law
makes the first appointment of counsel.

If counsel is appointed in the felony case first, because an attorney on any of the felony
lists is by definition qualified to handle misdemeanors, the court coordinator in the
county court at law usually appoints the same attorney to the misdemeanor case, even
if that attorney is not on any county’s misdemeanor list. In this scenario, the defendant
is represented by the same attorney in both the felony and the misdemeanor case.
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If counsel is appointed in the misdemeanor case first, the court coordinator in the
district court will only appoint that same attorney if the attorney is qualified for the
level of felony with which the defendant is charged. If the attorney appointed in the
misdemeanor case is not qualified to be appointed in the felony case, the computer
assigns the next attorney on the appropriate Potter County list (first & second degree
felony; or third degree & state jail felony) based on the most serious level of charge
in the felony case. In this scenario, the defendant may be represented by different
attorneys on the felony case and the misdemeanor case.

Conflicts. The court coordinator in the appointing court notifies the attorney when
they have been appointed to represent an indigent defendant. The judges’ plan requires
each attorney to “[n]otify the court within 72 hours of the receipt of appointment.”°
If the attorney determines they have a conflict that prevents them from representing
the defendant, the attorney files a motion to withdraw.>' The computer assigns the
next attorney on the appropriate Potter County list (first & second degree felony; third
degree & state jail felony; or misdemeanor) to represent that defendant.

Effects of the Armstrong and Potter counties’ process for
appointing counsel

State law requires that the plan adopted by the judges must “ensure that appointments
are allocated among qualified attorneys in a manner that is fair, neutral, and
nondiscriminatory.”* The judges explain that they presume having the computer
designate the next attorney from the appropriate list will result in an even distribution
of cases among the lawyers on each list. This would be true, if that were the manner in
which the attorney is designated in every case.

Instead, the first step in designating the attorney in any case gives priority to an
attorney who has already been appointed. With each successive new case appointment,
it becomes less and less likely that an attorney newly added to a list will ever be
appointed, and it becomes increasingly more and more likely that attorneys who have
been on the list the longest will be appointed in an increasingly greater percentage of
the new cases.

The practice of appointing the same attorney to any new case also denies attorneys
the choice about in which counties and case types they are appointed. As explained in
chapter 5, the judges’ plan requires attorneys to designate each type of criminal case
to which they seek appointment and submit the application to the local administrative

>0 Armstrong, Potter and Randall District Court and County Court Plan, 9§ III.F.i. (adopted Oct. 6,
2011 and subsequently amended).

> See Tex. CobE CriM. Proc. ANN. art. 26.04(j)(2) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § IIL.F.i. (adopted Oct. 6, 2011 and subsequently amended).
2 Tex. CopE CriM. Proc. ANN. art. 26.04(b)(6) (West 2017).
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judge in the county in which they seek to be appointed.>*® Yet under the process
actually followed in at least Potter County, attorneys are sometimes appointed to Potter
County cases even when they have not indicated any desire to handle Potter County
cases. Similarly, attorneys are sometimes appointed to Potter County misdemeanors,
even though they have indicated their desire to be appointed only in felony cases.

The judges’ plan defines the need to appoint the same attorney as “good cause” for
appointing an attorney out of order.>* It certainly benefits a defendant who has more
than one case to be represented by the same attorney in all of those cases. But it is
definitely to the financial benefit of the county, as is explained in chapter 8.

Pretrial proceedings

Once an attorney is appointed to represent an indigent defendant, the attorney is
required by both state law and the judges’ plan to represent the defendant until the case
is disposed or the attorney is allowed by the court to withdraw.>>> While representing
each indigent defendant, both state law and the judges’ plan require that each attorney
fulfill the “duty owed to the defendant” in the manner required by the judges’ plan, the
Texas Code of Criminal Procedure, and “applicable rules of ethics.”>>

Client contact

The court coordinators notify an attorney of being appointed to represent a defendant,
but it is up to the attorney to notify the defendant; otherwise the defendant has no way
of knowing that an attorney has been appointed to represent him or of knowing the
identity of his attorney. Both state law and the judges’ indigent defense plan require
appointed attorneys to “make every reasonable effort” to contact the defendant by

the end of the first working day after the date on which the attorney is appointed and
“to interview the defendant as soon as practicable after the attorney is appointed.”’
Following this initial interview, the lawyer must “keep the client informed of the status
of the case” and “[a]dvise the client” about all aspects of the case and related matters
so that the defendant can make appropriate decisions.**

3 “Attorney Application for Appointment,” in Armstrong, Potter and Randall District Court and
County Court Plan, at Plan Documents — Armstrong Potter Randall District and County Court Attorney
Application for Appointment.docx (adopted Oct. 6, 2011 and subsequently amended).

>4 Armstrong, Potter and Randall District Court and County Court Plan, 4 V.A.ii. (adopted Oct. 6,
2011 and subsequently amended).

>3 Tex. Copk Crim. Proc. ANN. art. 26.04(j)(2) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, q IIL.F.i. (adopted Oct. 6, 2011 and subsequently amended).

>¢  Tex. Copk CriM. Proc. ANN. art. 26.04(b)(5) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, q IIL.F xi. (adopted Oct. 6, 2011 and subsequently amended).

7 Tex. Cope CriM. Proc. ANN. art. 26.04(j)(1) (West 2017).

8 Armstrong, Potter and Randall District Court and County Court Plan, 4] III.F.ix.-x. (adopted Oct. 6,
2011 and subsequently amended).
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Most appointed attorneys in Armstrong and Potter counties “contact” the defendants
whom they are appointed to represent by “sending a letter” notifying the defendant that
they have been appointed. This lets the defendant know the identity of their attorney
and how to contact the attorney, but it does not allow the defendant to recognize that
attorney by sight or to tell the attorney things the defendant believes to be important.

A defendant who is out of custody can attempt to schedule an appointment to meet in
person with the appointed attorney, but in-custody defendants are wholly dependent on
the attorney to establish communication. The Armstrong County sheriff’s department
reports that, in the past three years, only one defendant has been visited by counsel in
jail and that was by a privately retained attorney — not a single appointed attorney has
visited their client in the Armstrong County jail.

In Potter County, the jail uses a phone system that only allows defendant to make
collect calls, and the price of accepting those calls is high. For this reason, appointed
attorneys rarely if ever accept phone calls from their in-custody clients; if the attorney
wants to communicate with an in-custody defendant, the attorney calls the jail and the
jail will bring the defendant to the telephone.

Attorneys appointed in both Armstrong and Potter counties widely acknowledge —

and there is near universal agreement by judges, prosecutors, jailers, and community
leaders — that they do not visit their in-custody clients in jail. Likewise, many attorneys
do not meet with out of custody clients either. Instead, most appointed attorneys

meet with the defendants they are appointed to represent, both in-custody and out of
custody, only at the courthouse before or after scheduled court proceedings.

Several attorneys say there is “no point” in meeting with the client until there is
“something to talk about” — i.e., until the defense counsel has received discovery
from the prosecution. Others suggest that the more experienced the lawyer is, the less
need there is to meet with the defendant. Some lawyers attribute their failure to meet
with appointed clients to the flat fee compensation structure, claiming they would
meet with clients more frequently if they were paid hourly. “You’re only getting paid
$400 or $500” for handling a misdemeanor case, so “how often are you going to meet
with your client?” Still others say they just do not have enough time to meet with
defendants: “I’m in court every single day. It’s hard to find time to visit my clients.”

Whatever the lawyers’ reasons for not talking with appointed clients outside of the
courthouse, in many instances they also fail to meet with clients at scheduled court
proceedings or do so only very late in the course of the defendant’s case. For example,
during one day’s plea negotiation conferences involving out of custody defendants
charged with felonies in a Potter County district court:
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* One lawyer introduced himself to an indigent defendant who was charged
with aggravated sexual assault of a child and, after informing the defendant of
having been appointed to represent him, the lawyer asked the defendant how to
pronounce his name.

* One indigent defendant said “the last time I was here at 9:00 a.m. and sat here
until 3:00 p.m. when I asked the lady in the office about my case and she told
me that my lawyer had already left.” Later that same day, after waiting over
three hours, the defendant still had not heard from his attorney. Finally, the
bailiff provided the defendant with his attorney’s name and told him that, as
with the prior court appearance, the lawyer had already left court for the day.

» Three other indigent defendants had never spoken to their lawyers. “All I know
is his name.”

One judge explained that the very reason he implemented mandatory plea negotiation
conferences was to compel appointed attorneys “to actually meet with their clients.”

Similarly, at a docket call involving out of custody defendants charged with
misdemeanors in a Potter County county court at law, 11 indigent defendants appeared
in court that day saying they knew they had received an appointed attorney but had
not heard from or been able to reach that attorney (each was represented by a different
appointed attorney). Each defendant appeared in court that day because they were
told by their bondsman that they were required to do so. In each instance, the court
coordinator advised the defendant that it had been unnecessary for them to appear

in court and they were “free to go.” Setting to one side whatever life arrangements
these 11 indigent defendants had to make in order to come to court (missing work,
missing school, arranging child care, arranging transportation, etc.), they each

spent approximately an hour needlessly waiting in court that morning because their
appointed lawyer failed to communicate with them.

Reducing bail

Every person who is arrested in Texas, except for a capital offense when the proof is
evident, is theoretically entitled to be released on bail, > although there are several
exceptions to this.*® The amount of bail cannot be excessive,*®! and in setting the
amount of bail for each defendant in each case where bail is allowed, the judge is
guided by the statutory requirements that:
1. The bail shall be sufficiently high to give reasonable assurance that
the undertaking will be complied with.
2. The power to require bail is not to be so used as to make it an
instrument of oppression.

3% Tex. ConsT. art. I, § 11; Tex. Cope CriM. Proc. Ann. art. 1.07 (West 2017).
50 Tex. Consr. art. I, §§ 11a, 11b, 11c.
1 Tex. ConsT. art. I, § 13.
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3. The nature of the offense and the circumstances under which it was
committed are to be considered.

4. The ability to make bail is to be regarded, and proof may be taken
upon this point.

5. The future safety of a victim of the alleged offense and the
community shall be considered.>*

Yet as explained in chapter 6, a defendant’s bail is set either at the time a warrant is
issued, or at magistration, or at arraignment. There is no attorney appointed, much

less present, to represent an indigent defendant when bail is set. And judges can only
make pre-trial release determinations based on the evidence put before them. Until

an attorney is appointed, there is no one to present evidence showing that an indigent
defendant is not a threat to public safety and should be released pending trial, or that
the defendant has ties to the community such that he will most assuredly appear at all
court proceedings, or that the defendant does not have any resources with which to pay
bail money.>®

For these reasons, the Texas State Bar Performance Guidelines for Non-Capital
Criminal Defense Representation require that “[w]hen appropriate, counsel has an
obligation to attempt to secure the prompt pretrial release of the client under the
conditions most favorable to the client.”** The same requirement is imposed on
appointed counsel by national standards.’®

An appointed attorney can seek to have a defendant’s bail reviewed in several ways.>®
At any time after a defendant is arrested, an attorney can ask a magistrate to review
all of the available evidence in considering whether bail should be reduced.*®” In
most types of cases, the magistrate can release a defendant on a personal bond — the
defendant’s promise to appear in court to answer the accusation, but without having
to provide security — but for certain serious felonies “only the court before whom the

%2 Tex. Cope Crim. Proc. ANN. art. 17.15 (West 2017).

%3 As Texas Supreme Court Chief Justice Hecht said in his 2019 state of the judiciary address to the
legislature, today more than three-fourths of the statewide jail population are defendants awaiting trial.
“Most of those detained are non-violent, unlikely to re-offend, and posing no risk of flight. Many are
held because they’re too poor to make bail. Though presumed innocent and no risk to public safety,
they remain in jail, losing jobs and families, . . . [T]axpayers must foot the bill . . . Besides the costs,
detaining someone solely because he’s poor is against the law. It violates fundamental constitutional
rights. In 21st-century Texas, it ought to be unthinkable.” CHIEF JusTICE NATHAN L. HECHT, THE STATE OF
THE JUDICIARY IN TExas, at 7 of 11 (Feb. 6, 2019).

54 STATE BAR OF TEXAS, PERFORMANCE GUIDELINES FOR NON-CAPITAL CRIMINAL DEFENSE REPRESENTATION
§ 2.1 (adopted Jan. 28, 2011).

5 See, e.g., NATIONAL LEGAL AID & DEFENDER ASS’N, PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE
REPRESENTATION, guideline 2.1 (1995).

%6 Tex. Cope Crim. Proc. ANN. art. 17.05 (West 2017).

%7 Tex. Cope Crim. Proc. ANN. art. 17.33 (West 2017).
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case is pending” may release the defendant on personal bond.>*®® An attorney can file a
writ of habeas corpus on behalf of the defendant to have bail modified*® (to the district
court presiding over a felony;>” to a county level judge in a misdemeanor®™").

Appointed counsel in Armstrong and Potter counties rarely attempt to secure pretrial
release of their indigent clients who are in custody. One judge went so far as to declare
that lawyers “never” file motions for reduced bail. Appointed attorneys concede that
they do not prepare and argue motions to reconsider bail on behalf of appointed clients,
even though they do so for their retained clients.””> “We don’t argue bail because we
don’t get paid for that.”

Independent defense investigation & use of experts

State law requires that counties provide funding for the reasonable and necessary
expenses of an indigent defendant’s case, “including expenses for investigation and for
mental health and other experts,”” and the indigent defense plan adopted by judges
must provide for these necessities.”’* The judges’ indigent defense plan for Armstrong
and Potter counties requires every appointed attorney in every case to investigate

the facts and prepare and argue reasonable factual defenses to the charge against the
defendant.””

The U.S. Supreme Court has determined that the failure to conduct adequate
investigation can be grounds for a finding of ineffective assistance of counsel.’’® As
national standards explain, it is crucial that an investigator be available to assist the
attorney with interviewing witnesses, else “the attorney may be placed in the untenable
position of either taking the stand to challenge the witnesses’ credibility if their
testimony conflicts with statements previously given or withdrawing from the case.
The U.S. Supreme Court has also held, for example, that an indigent defendant is
entitled to the assistance of a psychiatrist at public expense to assert an insanity

29577

% Tex. Cope Crim. Proc. ANN. art. 17.03 (West 2017).

% Tex. Copk Crim. Proc. ANN. art. 11.64 (West 2017); see Tex. CobE CriM. Proc. ANN. arts. 11.44
through 11.46, 17.05 (West 2017).

70 Tex. Cope Crim. Proc. ANN. art. 11.08 (West 2017).

71 Tex. Cope Crim. Proc. ANN. art. 11.09 (West 2017).

572 STATE BAR OF TEXAS, PERFORMANCE GUIDELINES FOR NON-CAPITAL CRIMINAL DEFENSE REPRESENTATION
§ 1.3(F) (adopted January 28, 2011) (prohibiting preferential treatment of retained clients over appointed
clients).

7% Tex. CopE Crim. Proc. ANN. art. 26.05(d), (f) (West 2017).

74 Tex. CopE CrimM. Proc. ANN. art. 26.04(a (West 2017).

7> Armstrong, Potter and Randall District Court and County Court Plan, 9§ III.F.iv. (adopted Oct. 6,
2011 and subsequently amended).

76 Kimmelman v. Morrison, 477 U.S. 365, 385 (1986) (“[C]ounsel has a duty to make reasonable
investigations or to make a reasonable decision that makes particular investigations unnecessary.”).

577 AMERICAN BAR ASS’N, STANDARDS FOR CRIMINAL JUSTICE — PROVIDING DEFENSE SERVICES, std. 5-1.4
cmt. (3d ed. 1992).
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defense.””® In 2017, the U.S. Supreme Court again affirmed the right of an indigent
defendant to have the assistance of an expert to examine the defendant and assist in
evaluation, preparation, and presentation of the defense, whenever that defendant’s
mental condition is in question and is relevant to the outcome of the case.’” The Texas
State Bar Performance Guidelines for Non-Capital Criminal Defense Representation
require every lawyer in every case to “consider whether expert or investigative
assistance, including consultation and testimony, is necessary or appropriate” and “to
secure the assistance of experts when it is necessary or appropriate” to do so.5*°

Despite these requirements, according to judges in Armstrong and Potter counties,
court appointed lawyers “never” use investigators in misdemeanor cases and rarely do
so in felony cases. One lawyer who has been on the court appointed counsel list for 10
years says he has used an investigator in only four cases. A different lawyer says she
has “never” used an investigator in her 10 years on the Potter County list. One judge
openly questioned whether the defense bar in Potter County and Armstrong County in
general is “educated enough to qualify an expert or cross the state’s experts.” Many
appointed attorneys say they will enlist an investigator only once they are convinced
a case likely will go to trial. And appointed counsel in Armstrong and Potter counties
are not suggesting that they are personally conducting factual investigations in their
appointed cases or even considering whether to consult with experts.

Appointed attorneys offer varying reasons for the failure to conduct investigations and
to contract investigators and experts on behalf of indigent defendants. They say:
it is difficult to find competent investigators and experts in the Amarillo area;
 they fear that asking a judge to provide funding for investigators or experts will
irritate the judge who approves the attorneys’ appointments and compensation;
» they worry about disclosing case-related information to the judge overseeing
the case, in order to have the judge provide funding for an investigator or an
expert;
 the courts will not authorize sufficient funding to hire an investigator, and it
takes too much of the attorney’s time to get approval from the judges to hire an
investigator; and/or
* in some instances, judges interfere in the defense by choosing the investigator
or expert whom they will allow the attorney to use in a case.
But what they do not say in explanation for the failures is that they determined, after
professional consideration, that it was unnecessary to investigate or hire an investigator
or hire an expert.

78 Ake v. Oklahoma, 470 U.S. 68 (1985).

79 McWilliams v. Dunn, 582 U.S. _ , No. 16-5294 (June 19, 2017).

580 STATE BAR OF TEXAS, PERFORMANCE GUIDELINES FOR NON-CAPITAL CRIMINAL DEFENSE REPRESENTATION
§ 4.1(B)(9) (adopted January 28, 2011).
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Armstrong County®®!' and Potter County**? each reported to the TIDC that they
expended the following amounts for investigation and experts in adult criminal trial
level cases, including capital murder cases, during FY2014 through FY2018:

ARMSTRONG COUNTY POTTER COUNTY
# attorney # attorney
case investigative expert case investigative expert
payments expenses witness fees _payments expenses withess fees
< capital trial -- 5 $3,379
§ non-capital felony trial 5 2,130 $5,565
& misdemeanor trial : 11 $350 : 555 $429
total criminal trial : 16 $350 $0: 2,690 $5,994 $3,379
o Capital trial - 2
é non-capital felony trial 8 1,992 $21,898
E misdemeanor trial : 3 : 542
total criminal trial X 11 30 $0: 2,636 $21,898
o capitaltrial - -
é non-capital felony trial 5 1,947 $12,956 $20,625
& misdemeanor triel : 1 : 673 $1,400
total criminal trial : 6 $0 $0: 2,620 $12,956 $22,025
. capital trial - -
S non-capital felony trial 11 2,069 $10,007
E misdemeanor trial 6 578
total criminal trial : 17 $0 $0: 2,647 $10,007 $0
o Capitaltrial - -
é non-capital felony trial 9 1,891 $7,649 $2,500
& misdemeanor trial : 2 : 670
total criminal trial : 11 $0 $0: 2,561 $7,649 $2,500

As the table shows, in five years and 61 payments to appointed counsel, Armstrong
County appointed attorneys have only used $350 worth of investigative services and
$0 expert assistance in the defense of their indigent clients. In Potter County, over

five years and 3,018 payments to appointed counsel in misdemeanor cases, appointed
attorneys have only used $429 in investigative services and $1,400 in expert assistance.
Aside from capital murder cases, appointed attorneys paid to represent indigent felony
defendants in Potter County did not use any expert assistance in three out of five

years. The lack of investigation and use of experts by appointed attorneys on behalf of
indigent defendants in Armstrong and Potter counties is stark.

8 Armstrong County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAS

INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=6&fy=2018.

82 Potter County Expenditure Report Summary, Indigent Defense Data for Texas, TEXas
INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=188&fy=2018.
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Making indigent defendants pay for the cost of their
defense

As explained at pages 127-129, the indigency determination for every defendant in
Armstrong and Potter counties is made solely on the basis of the written paperwork

a defendant is required by the judges’ plan to submit in order to request counsel —
either the “Financial Information for Request for Court Appointed Attorney’® or the
“Affidavit of Indigence™* depending on which version of the form is in use in the
county and the stage of the proceeding. Judges could, but do not, require defendants to
provide additional information either in writing or orally.’® Thus there is no warning
by any magistrate or judge, at the time a defendant requests appointed counsel, of any
possibility that the defendant may be required to reimburse the county for the cost of
his indigent defense representation.

Both state law and the judges’ indigent defense plan define “indigent” as “a person
who is not financially able to employ counsel”** and provide that “[a] defendant

who is determined by the court to be indigent is presumed to remain indigent for the
remainder of the proceedings in the case unless a material change in the defendant’s
financial circumstances occur.””®” An allegation of a material change in the defendant’s
circumstances can be raised by the defendant, the appointed defense attorney, or the
prosecutor,’® but according to the judges’ plan, the presumption that the defendant

is indigent can only be rebutted by evidence of a material change in or additional
information about the defendant’s financial circumstances that demonstrate the
defendant “does not meet any of the standards for indigence contained in” the judges’

% “Financial Information for Request for Court Appointed Attorney,” in Armstrong, Potter and

Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District
and County Court 2011 Request for Court Appointed Attorney (Potter).doc (adopted Oct. 6, 2011 and
subsequently amended).

¥ “Affidavit of Indigence,” in Armstrong, Potter and Randall District Court and County Court Plan,
at Plan Documents — Armstrong Potter Randall District and County Court Affidavit of Indigence.doc
(adopted Oct. 6, 2011 and subsequently amended).

% See TEx. CobE CrRIM. Proc. ANN. art. 26.04(n) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, q II.C.i. (adopted Oct. 6, 2011 and subsequently amended). The written
or oral statements made by a defendant in requesting appointment of counsel “may not be used for

any purpose, except to determine the defendant’s indigency or to impeach the direct testimony of the
defendant. This subsection does not prohibit prosecution of the Defendant under Chapter 37, Penal Code
[which criminalizes perjury and false statements].” Tex. CopE CriM. Proc. ANN. art. 26.04(q) (West
2017); Armstrong, Potter and Randall District Court and County Court Plan, 9 I1.C.ii. (adopted Oct. 6,
2011 and subsequently amended).

3% Tex. Copk Crim. Proc. ANN. art. 1.051(b) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan,  II.A.i. (adopted Oct. 6, 2011 and subsequently amended).

%7 Tex. Copk Crim. Proc. ANN. art. 26.04(p) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, q II.C.iv. (adopted Oct. 6, 2011 and subsequently amended).

8 Tex. Copk Crim. Proc. ANN. art. 26.04(p) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, § II.C.iv.1. (adopted Oct. 6, 2011 and subsequently amended).
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plan.”® If, and only if, a judge determines on the basis of that evidence that a defendant
“previously determined to be indigent” is “not indigent,” can that defendant be ordered
to pay in whole or in part for the actual costs of the indigent defense representation
provided to him.>%

No state agency is required to collect or publish information about the number of
defendants who received indigent defense services and were ordered by a court to
repay the county for those services, nor of the amounts those previously indigent
defendants were required to repay. The TIDC requires every county to report in its
IDER each year “any funds deposited into the county’s accounts from reimbursement
of court appointed fees collected by clerks or probation departments.”! The
information reported by each county to TIDC appears on its IDER as “Total Amount
Collected From Defendants Pre or Post Disposition,” and along with two other items
carries a TIDC notation that “[t]hese figures are for information purposes only and are
not included in the financial data below.”*?

The following table shows the amounts reported by Armstrong County>* and Potter
County®* to TIDC as having been collected during TIDC fiscal years 2014 through
2018 from defendants as reimbursement for the cost of the indigent representation they
were provided. Armstrong County reported to TIDC having $0 in collections from
defendants during each of those years.*”> However, Armstrong County’s own budget
documents reflect that the county did collect revenue from indigent defendants in

criminal cases as part of state court costs during calendar years 2014 through 2017,%¢

% Armstrong, Potter and Randall District Court and County Court Plan, § II.C.iv.1. (adopted Oct. 6,
2011 and subsequently amended).

30 Tex. Copk Crim. Proc. ANN. art. 26.05(g) (West 2017); Armstrong, Potter and Randall District
Court and County Court Plan, ] II.C.iv.2., v. (adopted Oct. 6, 2011 and subsequently amended).

¥ See TExAs INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL FiscaL
YEAR 2018, at 13 (Oct. 2018).

¥z See, e.g., Armstrong County Expenditure Report Summary, Indigent Defense Data for Texas,
Texas INDIGENT DEFENSE CommissIioN, http://tidc.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=6&fy=2018; Potter County Expenditure Report Summary, Indigent Defense Data for Texas,
Texas INDIGENT DEFENSE CommissIioN, http://tidc.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=188&fy=2018.

¥ Armstrong County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAS
INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=6&fy=2018.

¥4 Potter County Expenditure Report Summary, Indigent Defense Data for Texas, TEXas

INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=188&fy=2018.

%5 Armstrong County Expenditure Report Summary, Indigent Defense Data for Texas, TEXAS
INDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/CountyFinancialReport.
aspx?cid=6&fy=2018.

%0330 Rev. State Court Cost — 0119 Indigent Defence Criminal,” “Actual Exper YEAR —2014,”
Armstrong County 2016 Proposed Budget, p. 1 (Nov. 28, 2016); “0330 Rev. State Court Cost —0119
Indigent Defence Criminal,” “Actual Exper YEAR —2015,” Armstrong County 2016 Proposed Budget,
p. 1 (Nov. 28, 2016); “0330 Rev. State Court Cost — 0119 Indigent Defence Criminal,” “Actual Exper
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and those amounts are also shown in the table below; it is impossible to know for
certain whether this represents reimbursement by defendants for indigent defense
services received or some other court costs imposed on indigent defendants.

Table: Recoupment from Indigent Defendants FY2014 - FY2018
FY2014 FY2015 FY2016 FY2017 FY2018

o - total indigent defense costs $6,570 $7,350 $6,012 $14,430 $10,000
2 § collected from indigent defendants - IDER $0 $0 $0 $0 $0
é 8 collected from indigent defendants - budget $507 $459 $356 $438

< collections as percentage of costs 8% 6% 6% 3%

5 E- total indigent defense costs $1,707,625 $1,622,979 $1,500,405 $1,722,886 $1,686,160
£ 3 collected from indigent defendants - IDER $292,634  $314,881 $237,486  $203,645  $222,109
20 collections as percentage of costs 17% 19% 16% 12% 13%

Importantly, the amounts shown in the table above are the sums actually collected
from defendants; presumably, the sums assessed against defendants each year are
much greater. It is impossible to know the number of defendants represented by the
sums collected or the number of defendants who were ordered to pay.

Clearly, though, defendants found to be indigent, and therefore presumptively indigent
throughout the proceedings in their cases, are being ordered to reimburse the counties
for the costs of the indigent defense services they receive. There is no indication in
either Armstrong County or Potter County that any court is receiving evidence to show
that these defendants are no longer indigent, prior to imposing these costs on them. The
Texas Court of Criminal Appeals has directly spoken to this practice on at least three
occasions.*”’

Following the 2008 financial crisis, Potter County courts as a matter of policy assess
the costs of indigent defense representation against all indigent defendants as court
costs at time of sentencing, if those defendants are not directly incarcerated by the
sentence imposed. To effectuate this policy, both the Potter County Attorney’s office
for misdemeanor cases and the 47th Judicial District Attorney’s office for felony cases
include repayment of court appointed attorney fees as a condition of probation in the
plea memorandum a defendant must sign to enter a plea agreement.*”®

The felony plea memorandum provides under the “Conditions of Probation” header
a pre-filled checkbox indicating that the defendant agrees to “Court Costs and Court
Appointed Attorney fees, if any.””

YEAR —2016,” Armstrong County 2018 Proposed Budget, p. 1 (Jan. 2, 2018); “0330 Rev. State Court
Cost — 0119 Indigent Defence Criminal,” “Actual Exper YEAR —2017,” Armstrong County 2018
Proposed Budget, p. 1 (Oct. 3, 2018).

7 In re Daniel, 396 S.W.3d 545 (Tex. Ct. Crim. App. 2013); Armstrong v. State, 340 S.W.3d 759
(Tex. Ct. Crim. App. 2011); Mayer v. State, 309 S.W.3d 552 (Tex. Ct. Crim. App. 2010).

%8 See Potter County, Texas, County Court at Law Plea Memorandum; Potter County, Texas, District
Court Plea Memorandum.

39 Potter County, Texas, District Court Plea Memorandum.
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The misdemeanor plea memorandum contains a pre-filled checkmark next to
the “Defendant’s Statement on Admonishments,” providing that by signing the
memorandum the defendant agrees to the following:

I state that [ understand that, as a term and condition of my plea bargain
agreement with the State, should I have a court-appointed attorney, I
may be required to reimburse Potter County for the cost of my court-
appointed attorney if the Court determines that I presently have the
ability to pay these court-appointed fees. If the Court makes such a
finding I understand that by failing to assert my inability to pay these
fees now or any time hereafter on appeal, I shall not be permitted to
complain of same at a later time if or when my guilt is adjudicated or
my probation is revoked.®®

The amount the court will order the defendant to pay for court-appointed attorney fees
is not stated on the plea memorandum at the time the defendant signs it. Judges do not
make an individualized finding of the defendant’s present ability to pay at the time the
defendant pleads guilty and is sentenced on the basis of the plea memorandum. The
judges do not advise the defendant, at time of sentencing, of the amount of court costs
imposed as reimbursement for indigent defense services — the cost is determined later
by the dollar amount the judge approves as payment to the court appointed attorney.
(See chapter 8.)

Some appointed attorneys are unaware that every indigent defendant is entitled to

an evidentiary hearing on ability to pay before the court can order the defendant to
repay the county for the costs of indigent defense services. No such hearing is ever
conducted. Worse yet, appointed attorneys rarely even object to the imposition on their
indigent clients of court costs for reimbursement of indigent defense services. One
appointed attorney says he frequently asks the district attorney or the judge to waive
imposition on indigent defendants of the cost of counsel “if there is a good argument
for it.” Other appointed counsel explain that they never ask the court to waive the cost
of counsel because it would seem as though they were waiving their own fees. In fact,
one appointed lawyer in the past would request waiver of recoupment for his appointed
clients, but he stopped doing so when a judge asked him in open court, “You mean,
you will not be submitting a bill?”” By equating the appointed attorney’s entitlement

to be paid with the imposition of indigent defense service court costs on the indigent
defendants whom the attorney is appointed to represent, the court creates a conflict of
interest between lawyer and client.

60 Potter County, Texas, County Court at Law Plea Memorandum (emphasis original).



CHAPTER 8
SUFFICENT RESOURCES & COMPENSATION

The U.S. Supreme Court explained in Cronic that “[t]he right to the effective
assistance of counsel” means that the defense must put the prosecution’s case through
the “crucible of meaningful adversarial testing.”*! For this to occur, states must ensure
that both the prosecution and the defense have the resources they need at the level their
respective roles demand. “While a criminal trial is not a game in which the participants
are expected to enter the ring with a near match in skills, neither is it a sacrifice of
unarmed prisoners to gladiators.”¢%

The resources necessary for the right to counsel of an indigent defendant are provided
to the defendant through the appointed attorney. Yet if that attorney is either incapable
of or barred from challenging the state’s case because of a structural impediment

— “if the process loses its character as a confrontation between adversaries”™” — a
constructive denial of counsel occurs. An attorney cannot effectively represent a
client if the attorney’s own personal interests are likely to be at odds with the client’s
case-related interests.* For example, if an attorney’s take home pay is premised on
the need to dispose of as many cases as possible and as quickly as possible, then a
conflict of interest exists between the attorney and the indigent accused. In short,

any indigent defense system that places the attorney’s personal financial wellbeing

in direct competition with the stated legal interests of an indigent defendant creates a
constructive denial of counsel.

As explained in chapter 2, the U.S. Constitution holds the State of Texas responsible
for ensuring adequate funding for the right to counsel under the Sixth and Fourteenth

€1 United States v. Cronic, 466 U.S. 648, 656-57 (1984) (“The right to the effective assistance of
counsel is thus the right of the accused to require the prosecution’s case to survive the crucible of
meaningful adversarial testing. When a true adversarial criminal trial has been conducted — even if
defense counsel may have made demonstrable errors — the kind of testing envisioned by the Sixth
Amendment has occurred. But if the process loses its character as a confrontation between adversaries,
the constitutional guarantee is violated.”).

€02 United States v. Cronic, 466 U.S. 648, 657 (1984) (citing United States ex rel. Williams v.
Twomey, 510 F.2d 634, 640 (7th Cir. 1975)).

3 United States v. Cronic, 466 U.S. 648, 656-57 (1984).

4 Tex. DiscipLINARY R. ProF. ConpucT 1. 1.06(b) (“a lawyer shall not represent a person if the
representation of that person . . . reasonably appears to be or become adversely limited by . . . the
lawyer’s . . . own interests”).



8. SUFFICENT RESOURCES & COMPENSATION 14

Amendments.*” Nevertheless, Texas has delegated to counties the responsibility

for providing all resources necessary for the effective representation of indigent
defendants,*® and Texas has delegated to judges the responsibility to provide and
oversee the indigent defense system.®” The Court in Cronic clearly advises that
governmental action that infringes on a lawyer’s independence to act in the stated
interests of defendants causes a constructive denial of counsel.®”® Accordingly, the
State of Texas and both Potter County and Armstrong County have a constitutional
obligation to provide the fiscal resources necessary for the representation of indigent
defendants and to ensure the indigent defense system is free from financial conflicts

that interfere with counsel’s ability to render effective representation to each
defendant.5%

The fiscal resources necessary for effective
representation

The American Bar Association’s Standards for Criminal Justice explain that attorneys
must have adequate resources and support staff (including secretarial, investigative,
and expert services) and adequate facilities and equipment (such as computers,
telephones, photocopying equipment, and office space to meet with clients) in order to
render effective assistance of counsel.®’° To prevent financial conflicts of interests, all
national standards require that: “Assigned counsel should be paid a reasonable fee in
addition to actual overhead and expenses.”¢!!

5 Gideon v. Wainwright, 372 U.S. 335, 341-45 (1963) (“[T]hose guarantees of the Bill of Rights
which are fundamental safeguards of liberty immune from federal abridgment are equally protected
against state invasion by the Due Process Clause of the Fourteenth Amendment. . .. [A] provision of
the Bill of Rights which is ‘fundamental and essential to a fair trial” is made obligatory upon the States
by the Fourteenth Amendment. . . . [R]eason and reflection require us to recognize that in our adversary
system of criminal justice, any person haled into court, who is too poor to hire a lawyer, cannot be
assured a fair trial unless counsel is provided for him. . . . The right of one charged with crime to counsel
may not be deemed fundamental and essential to fair trials in some countries, but it is in ours.”).

86 Tex. Cope CriM. Proc. ANN. art. 26.05(f) (West 2017).

87 Tex. CopE CriM. Proc. ANN. art. 26.04(a) (West 2017).

8 United States v. Cronic, 466 U.S. 648, 658-61 (1984).

9 See, e.g., Wood v. Georgia, 450 U.S. 261, 271 (1981) (“Where a constitutional right to counsel
exists, our Sixth Amendment cases hold that there is a correlative right to representation that is free
from conflicts of interest.””); Cuyler v. Sullivan, 446 US 335, 346 (1980) (“Defense counsel have an
ethical obligation to avoid conflicting representations and to advise the court promptly when a conflict of
interest arises during the course of trial.”’); Glasser v. United States, 315 U.S. 60, 70 (1942)
(““[Alssistance of counsel’ guaranteed by the Sixth Amendment contemplates that such assistance be
untrammeled and unimpaired by a court order requiring that one lawyer shall simultaneously represent
conflicting interests.”).

610 AMERICAN BAR ASS’N, STANDARDS FOR CRIMINAL JUSTICE — PROVIDING DEFENSE SERVICES, std. 5-1.4
cmt. (3d ed. 1992).

611 AMERICAN BAR Ass’N, ABA TeN PrRINCIPLES OF A PuBLic DEFENSE DELIVERY SySTEM, Principle 8 cmt.
(2002).
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Therefore, an attorney needs at least three types of resources to effectively defend each
client: law office overhead; case-related expenses; and fair lawyer compensation.

* Law office overhead. For an attorney to simply show up and be available to
represent clients each day, the attorney must pay certain expenses. These
include: office rent, furniture and equipment, computers and cellphones,
telephone and internet and other utilities, office supplies including stationery,
malpractice insurance, state licensing and bar dues, and legal research
materials, plus the cost of staff such as a secretary or legal assistant. Attorneys
must incur all of these expenses, commonly referred to as “overhead,” before
representing a single client.®'?

* Case-related expenses. Once an attorney is designated to represent a client in
a given case, additional expenses inevitably arise. These are expenses that the
attorney would not incur but for representing that client, and they include, for
example: postage to communicate with the client and witnesses and the court
system, long-distance and collect telephone charges, mileage and other travel
costs to and from court and to conduct investigations, preparation of copies
and exhibits, and costs incurred in obtaining discovery, along with the costs of
hiring necessary investigators and experts in the case. These costs vary from
case to case; some cases requiring very little in the way of expense, other cases
costing quite a lot.

»  Fair lawyer compensation. This is the attorney’s pay.

The government is responsible for providing the resources needed in each indigent
defendant’s case. It can do so by providing a government paid-for building stocked
with all the necessary supplies and equipment and a budget for investigation, experts,
and support staff. Or it can do so by paying or repaying the appointed private attorneys
for these expenses. What government cannot do, as has been held by state supreme
courts all across the country, is place the burden of paying for the indigent defense
system onto the appointed private attorneys.¢'?

612

“The 2012 Survey of Law Firm Economics by ALM Legal Intelligence estimates that over 50
percent of revenue generated by attorneys goes to pay overhead expenses,” NATIONAL Ass’N oF CRIM.
DEFENSE LAWYERS, RATIONING JUSTICE: THE UNDERFUNDING OF ASSIGNED COUNSEL SYSTEMS 8 (Mar. 2013),
and overhead tends to be a higher percentage of gross receipts for smaller law offices. See ALM LEcaL
INTELLIGENCER, 2012 SurvEY oF Law Firm Econowmics, Executive Summary at 4 (showing overhead
ranging from 38.9 percent of receipts in the largest law firms to 47.2 percent in smaller law offices).

&3 See, e.g., Wright v. Childree, 972 So. 2d 771, 780-81 (Ala. 2006) (determining assigned counsel are
entitled to a reasonable fee in addition to overhead expenses); DeLisio v. Alaska Superior Court, 740
P.2d 437, 443 (Alaska 1987) (concluding that “requiring an attorney to represent an indigent criminal
defendant for only nominal compensation unfairly burdens the attorney by disproportionately placing
the cost of a program intended to benefit the public upon the attorney rather than upon the citizenry as
a whole;” and that Alaska’s constitution “does not permit the state to deny reasonable compensation

to an attorney who is appointed to assist the state in discharging its constitutional burden,” because
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How case related needs, overhead, and attorney
compensation are provided

Counties responsible for funding indigent defense
services

State law requires the county in which a criminal prosecution is instituted to pay the
cost of appointed counsel and all reasonable and necessary expenses of the defense at
both trial and appeal.®'* As both the executive and legislative authority in the county,
a county’s commissioners court is the governmental body responsible for setting the
county’s budget including providing the funding that is necessary for the right to
counsel.®!

As explained in chapter 2, the Armstrong County commissioners court and the Potter
County commissioners court each set their county’s annual indigent defense budget
largely based on the total cost of the indigent defense expenditures approved by the
judges in the prior year. The commissioners courts have little ability to scrutinize
whatever level of indigent defense spending was approved by the judges in the past,
because, as one county official noted, the county has “no way of knowing” whether a
specific expense is “legitimate” or not so the county has “to take the judge’s word for
it.” In rare circumstances, the county might ask a judge to verify an unusually large
amount on a voucher approved for payment, asking, “‘Is this right?’ But if the judge
says, ‘Yes,” then we pay it.”

doing so would be taking “private property for a public purpose without just compensation”); Kansas
ex rel Stephan v. Smith, 747 P.2d 816, 242 Kan. 336, 383 (Kan. 1987) (the state “has an obligation to
pay appointed counsel such sums as will fairly compensate the attorney, not at the top rate an attorney
might charge, but at a rate which is not confiscatory, considering overhead and expenses”); Louisiana v.
Wigley, 624 So.2d 425, 429 (La. 1993) (finding that “in order to be reasonable and not oppressive, any
assignment of counsel to defend an indigent defendant must provide for reimbursement to the assigned
attorney of properly incurred and reasonable out-of-pocket expenses and overhead costs”); Wilson

v. Mississippi, 574 So.2d 1338, 1340 (Miss. 1990) (holding indigent defense attorneys are entitled

to “reimbursement of actual expenses” including “all actual costs to the lawyer for the purpose of
keeping his or her door open to handle this case,” in addition to a reasonable sum); Oklahoma v. Lynch,
796 P.2d 1150, 1161 (Okla. 1990) (finding that state government “has an obligation to pay appointed
lawyers sums which will fairly compensate the lawyer, not at the top rate which a lawyer might charge,
but at a rate which is not confiscatory, after considering overhead and expenses”); Jewell v. Maynard,
383 S.E.2d 536, 540 (W. Va. 1989) (finding that, because compensation rates did not cover attorney
overhead, court appointed attorneys were forced to “involuntarily subsidize the State with out-of-pocket
cash;” “[p]erhaps the most serious defect of the present system is that the low hourly fee may prompt
an appointed lawyer to advise a client to plead guilty, although the same lawyer would advise a paying
client in a similar case to demand a jury trial”).

¢4 Tex. CopE Crim. Proc. ANN. arts. 26.05(f), 26.052(1) (West 2017).

> Tex. ConsT. art. V, § 18(b); TEx. Copt Crim. Proc. ANN. art. 26.05(a), (f) (West 2017); Tex. LocaL
Gov’t CopE ANN. §§ 111.003, 111.008, 111.068 (West 2017).
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Because state law makes the criminal court judges in a county responsible for the
provision of indigent defense, the commissioners courts in both Armstrong County
and Potter County presume that the criminal court judges provide whatever fiscal
oversight is necessary. Yet each criminal court judge acts independently of all the
others in approving the costs of indigent criminal cases in that judge’s court. Each of
these judges is an independently elected government official with equally independent
decision-making authority, or as one judge describes it, “each having their own
fiefdoms.” Despite the expectations of each county’s commissioners court, the judges
with criminal jurisdiction in each county do not individually or jointly conduct any
fiscal analysis of spending on indigent defense, so no fiscal analysis ever occurs. As
one judge concluded, the structure Texas law has established for governmental offices
at the county level “is the worst system to handle these problems” of setting and
overseeing criminal justice policy and spending.

Reasonable attorney’s fee & the fee schedule

State law provides that attorneys (other than those employed in a public defender
office) who are appointed to represent indigent defendants in criminal cases “shall be
paid a reasonable attorney’s fee” for all time spent in court and for “reasonable and
necessary time spent out of court on the case.”®'® The amount of the attorney’s fee
must be “based on the time and labor required, the complexity of the case, and the
experience and ability of the appointed counsel.”®!’

The joint plan adopted by the judges for Armstrong, Potter, and Randall counties states
that “[c]ourt appointed counsel shall be compensated for all reasonable and appropriate
services rendered in representing the accused,” with “reasonable” compensation
determined by the “time and effort expended” by the attorney.®'® The judges’ plan does
not make provision for considering the complexity of the case or the experience and
ability of appointed counsel in determining what constitutes a reasonable fee.

State law also requires the judges trying criminal cases in each county to adopt a
schedule of fees that states “reasonable fixed rates or minimum and maximum hourly
rates” to be paid to appointed attorneys other than those employed in a public defender
office.* In adopting the fee schedule, judges are required to “tak[e] into consideration
reasonable and necessary overhead costs and the availability of qualified attorneys
willing to accept the stated rates.”®* The fee schedule must contain a form for the
appointed attorney to itemize the services performed.®*!

616 Tex. Copk CriM. Proc. ANN. arts. 26.05(a), 26.052(1) (West 2017).

7 Tex. CopE CrimM. Proc. ANN. arts. 26.05(a), 26.052(1) (West 2017).

&8 Armstrong, Potter and Randall District Court and County Court Plan, § VI.A. (adopted Oct. 6, 2011
and subsequently amended).

9 Tex. CopE CriM. Proc. ANN. arts. 26.05(b)-(c), 26.052(1) (West 2017).

60 Tex. CopE Crim. Proc. ANN. arts. 26.05(c), 26.052(1) (West 2017).
¢! Tex. CopE Crim. Proc. ANN. arts. 26.05(c), 26.052(1) (West 2017).
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Armstrong, Potter and Randall Counties Texas
Indigent Defendant Fee Schedule
Effective: September 1, 2017

Original matters*

$100 No charge accepted

$75-150/hour Nolle Prosequi (for case/trial prep)

$400-500 Misdemeanor/State Jail Plea

$700 3rd Degree Felony Plea

$1000 2nd Degree Felony Plea

$1500 1st Degree Felony Plea

$200 Each additional indictment

$75-150/hour Preparation for contested hearing

$1000/day Contested trial (or hourly at Court’s discretion)
$75-150/hour Appeal

* Fees will be based on enhanced range of punishment if indictment contains enhancements;
upward variance may be granted if supported by reasonable and necessary hours depending
on seriousness of charges

Revocation matters*

$400 Misdemeanor Plea
$500 Felony Plea
$75-150/hour Contested hearing/preparation

* Upward variance may be granted if supported by reasonable and necessary hours
depending on seriousness of charges

The judges’ plan contains a fee schedule (shown above) establishing the rates of
compensation for appointed counsel.®? The judges’ plan also provides the form
appointed attorneys must use to request payment (shown on page 152).6*

62 “Indigent Defendant Fee Schedule, Effective: September 1, 2017,” in Armstrong, Potter and
Randall District Court and County Court Plan, at Plan Documents — Armstrong Potter Randall District
and County Court Attorney Fee Schedule.docx (adopted Oct. 6, 2011 and subsequently amended).

63 “Attorney Fee Voucher,” in Armstrong, Potter and Randall District Court and County Court Plan,
at Plan Documents — Armstrong Potter Randall District and County Court Attorney Fee Voucher.doc
(adopted Oct. 6, 2011 and subsequently amended).
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Reasonable and necessary expenses

Both state law and the judges’ plan provide that an appointed attorney (other than
those employed in a public defender office) “shall be reimbursed for reasonable and
necessary expenses, including expenses for investigation and for mental health and
other experts.”%*

Appointed attorneys may incur expenses with or without prior approval of the court,**
but the judges’ plan provides that “[w]henever possible prior court approval should be
obtained before expenses are incurred.”®?® Both state law and the judges’ plan provide
that, for expenses the appointed attorney incurs without approval, upon request by the
appointed attorney for reimbursement, “the court shall order reimbursement of counsel
for the expenses, if the expenses are reasonably necessary and reasonably incurred.”®?’
Both state law and the judges’ plan provide that, if the appointed attorney seeks prior
approval from the court for advance payment of “expenses to investigate potential
defenses,” the attorney may file a pretrial ex parte confidential request,*®® and if the
judge denies the request “in whole or in part,” he will state the reasons in writing,
attach them to the confidential request, and file the request and denial in the record
under seal %

State law requires that, for investigation or expert expenses, the appointed attorney
may designate, subject to the court’s approval, whether payment should be made
directly to a licensed private investigator or an expert or should be paid to the
attorney.*’ The judges’ plan does not contain any such provision.

Payment procedures & the voucher process

State law and the judges’ plan establish near identical procedures for the appointed
attorneys in Armstrong and Potter counties to request payment and/or reimbursement
for representation of indigent defendants:

64 Tex. CopE CriM. Proc. ANN. arts. 26.05(d), 26.052(f)-(h) (West 2017); Armstrong, Potter and
Randall District Court and County Court Plan, § VI.C.i. (adopted Oct. 6, 2011 and subsequently
amended).

65 Tex. CopE CriM. Proc. ANN. arts. 26.05(d), 26.052(f)-(h) (West 2017); Armstrong, Potter and
Randall District Court and County Court Plan, § VI.C.i. (adopted Oct. 6, 2011 and subsequently
amended).

6 Armstrong, Potter and Randall District Court and County Court Plan, § VI.C.i. (adopted Oct. 6,
2011 and subsequently amended).

67 Tex. CopE CriM. Proc. ANN. arts. 26.05(d), 26.052(h) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § VI.C.iii. (adopted Oct. 6, 2011 and subsequently amended).

68 Tex. CopE CriM. Proc. ANN. arts. 26.05(d), 26.052(f) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § VI.C.ii.1. (adopted Oct. 6, 2011 and subsequently amended).
69 Tex. CopE CriM. Proc. ANN. arts. 26.05(d), 26.052(g) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § VI.C.ii.2. (adopted Oct. 6, 2011 and subsequently amended).
60 Tex. CopE CrimM. Proc. ANN. arts. 26.05(h), 26.052(1) (West 2017).
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» The judges’ plan provides a one-page “Attorney Fee Voucher” form,*! which
the appointed attorney completes and submits to the judge presiding over the
case in which the attorney is appointed.®*? The “Attorney Fee Voucher” form is
a fairly complex document, a copy of which is provided at page 152.

» If the judge does not approve the amount requested by the appointed attorney,
the judge is required by state law and by the judges’ plan to “make written
findings stating the amount of payment that the judge . . . approves and each
reason for approving an amount different from the requested amount.”33

* An appointed attorney may appeal the judge’s decision, or the lack of a
decision within 60 days, to the presiding judge of the administrative judicial
region.®*

» No payment can be made until the judge approves it.**

After the judge approves some amount of payment on the attorney voucher, the judge
forwards it to county government to make the approved payment to the appointed
attorney.

Judicial discretion and attorney confusion

As the fee schedule is applied in Armstrong and Potter counties, appointed attorneys
can only be certain of being paid a single flat fee in most cases, without regard to how
much or how little time the attorney must devote to that case.

* Inacase in which the prosecutor declines charges, the attorney can be certain
of being paid a single flat fee of $100, no matter how serious the charge at the
time of arrest and without regard to how many hours the attorney devoted to the
defense of that case.

* In a case that resolves by plea, the attorney can be certain of being paid a single
flat fee, based on the seriousness of the charge, but without regard to how much
or how little time the attorney devoted to the defense of that case:

$400 - $500 for a misdemeanor or a state jail felony
$700 for a third degree felony
$1,000 for a second degree felony

81 “Attorney Fee Voucher,” in Armstrong, Potter and Randall District Court and County Court Plan,

at Plan Documents — Armstrong Potter Randall District and County Court Attorney Fee Voucher.doc
(adopted Oct. 6, 2011 and subsequently amended).

62 Tex. CopE CriM. Proc. ANN. arts. 26.05(c), 26.052(1) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § VL.B.i. (adopted Oct. 6, 2011 and subsequently amended).

63 Tex. Cope CriM. Proc. ANN. arts. 26.05(c), 26.052(1) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § VL.B.ii.1. (adopted Oct. 6, 2011 and subsequently amended).
64 Tex. Cope CriM. Proc. ANN. arts. 26.05(c) (non-capital cases), 26.052(1) (capital cases) (West
2017); Armstrong, Potter and Randall District Court and County Court Plan, § VI.B.ii.2. (adopted Oct.
6, 2011 and subsequently amended).

65 Tex. Cope CriM. Proc. ANN. arts. 26.05(c), 26.052(1) (West 2017); Armstrong, Potter and Randall
District Court and County Court Plan, § VL.B.. (adopted Oct. 6, 2011 and subsequently amended).
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Attorney Fee Voucher

1. Jurisdiction 2. County 3. Cause Number (s) 4. Proceedings

[ District [ County | [ Potter [ Trial-Jury []Trial-Court
O County Court at Law [] Randall DPlea-Open | Plea-Bargain
Court #: [1 Armstrong [ Other:

5. Style:

6. Case Type

O Felony - SJ O Felony — 31 O Felony - 2 O Felony - 1% [] Misdemeanor [] Juvenile [] Appeal O Capital Case O Family/CPS

[[] Revocation — Felony [] Revocation — Misdemeanor [] No Charge Accepted [ ] Nolle Prosequi (after trial prep) [] Other

7. Attorney (Full Name) 9. Attorney Address (Include Law Firm Name if 10. Telephone
Applicable)
8. State Bar Number 8a. Tax ID Number 11. Fax
12. Pleas - Flat Fee — Court Dates (See attached schedule) 12a. Total Flat Fee
$
13. Trial Services — Jury/Non-Jury Hours Dates 13a. Total In Court Comp
$1000 per day Total hours
Or $75-$150 hour $
14. Out of Court Services Hours Dates 14a. Total Out of Court
Trial preparation Compensation.
Rate per Hour Total hours
$75- $150 $
15. Investigator Amount 15a. Total Investigator
Expenses
$
16. Expert Witness Amount 16a. Total Expert Witness
Expenses
$
17. Other Litigation Expenses Amount 17a. Total Other Litigation
Expenses
$
18. Time Period of service Rendered: From to
Date Date
19. Additional Comments 20. Total Compensation
and Expenses Claimed
$

21. Attorney Certification — I, the undersigned attorney, certify that the above information is true and correct and in accordance with the laws of the
State of Texas. The compensation and expenses claimed were reasonable and necessary to provide effective assistance of counsel.

[] Final Payment [Ipartial Payment Date:
Signature

22. SIGNATURE OF PRESIDING JUDGE: Amount Approved:

Reason(s) for Denial or Variation
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$1,500 for a first degree felony

plus $200 for any equal or lesser degree companion case resolved by
plea at the same time

That is the end of certainty provided to appointed attorneys by the fee schedule.

For cases that go to trial, no matter the seriousness of the charge, the fee schedule
established by the judges’ plan gives the judge discretion to pay an appointed attorney
cither: a flat daily rate of $1,000 per day of trial, but without regard to how many hours
the attorney devoted to the case prior to commencement of the trial; or an hourly rate
of $75 to $150 per hour, but only for whatever number of hours the judge finds to be
“reasonable and necessary.”

For hours an appointed attorney devotes to a case that is nolle pros'd after institution
of prosecution, the judges’ plan gives the judge discretion to pay (or not pay) an
hourly rate of $75 to $150 per hour for whatever number of hours the judge finds to be
“reasonable and necessary.”

For hours an appointed attorney devotes to preparation and presentation in contested
hearings, no matter the manner in which the case is resolved, the judges’ plan gives the
judge discretion to pay (or not pay) an hourly rate of $75 to $150 per hour for whatever
number of hours the judge finds to be “reasonable and necessary.”

No matter the seriousness of the charge or the manner in which it resolved, the fee
schedule always allows the judges to pay (or not pay) any appointed attorney in any
case an “upward variance” — i.e., a greater amount of compensation than that provided
by the fee schedule, so long as the judge finds that the hours devoted by the attorney to
representation in the case were “reasonable and necessary.”

In short, the private attorneys who are appointed to represent indigent defendants in
criminal cases in Armstrong and Potter counties are entirely beholden to the judges for
any compensation they might receive beyond the single flat fee paid for a declination
of charges or a plea.

Appointed attorneys also do not have any option to decline lesser paying companion
cases. As explained in chapter 7, pursuant to the judges’ plan as implemented, if a
defendant is prosecuted in a new case at a time that an appointed attorney is already
representing that defendant, that same appointed attorney will also be appointed to
represent the defendant in the new case (assuming the attorney is qualified under
the plan to handle the new case). The appointed attorney cannot hope to be paid any
more than $200 in whichever case carries the lesser charge, even though a different
appointed attorney would be paid a higher rate for the same new case.
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The situation is made worse because, as the procedures for requesting payment are
actually implemented in Armstrong and Potter counties, the appointed attorneys

do not have any way of knowing why the judges approve, modify, or disapprove

the attorneys’ requests for payment. The attorneys appointed to represent indigent
defendants in Armstrong and Potter counties do not receive any additional instructions
about how to request payment of fees and reimbursement of expenses, beyond that
provided in the fee schedule and the blank voucher form. Some appointed attorneys
fill in a specific amount of attorney fee they are requesting, while other appointed
attorneys leave it to the judge to determine the appropriate fee.

When the appointed attorneys do specify the amount of attorney fee they are
requesting, the judges frequently approve a different amount. Sometimes judges do

not provide any written reason for why they approved an amount different than that
requested by the appointed attorney. Where judges do provide written reasons for
approving a different amount than that requested, they do so with a brief hand-written
note at the bottom of the voucher form, but the approved voucher is not provided to the
appointed attorneys.

Generally, the private attorneys who are appointed to represent indigent defendants in
Armstrong and Potter counties do not feel that they are fairly compensated. Several
appointed lawyers complained that the judges regularly cut the number of billable
hours submitted by attorneys for payment, often without providing any written
explanation of the judge’s reasons as is required under the indigent defense plan. Some
judges agree that they routinely cut the bills submitted by attorneys. “I do it all the
time,” said one judge. The judge continued by way of example: “I don’t understand
how there’s eight hours of work [out of court] in a drug case. What are you doing on
that case that could possibly take eight hours?”

Judges are also inconsistent in their approval of case-related expenses incurred directly
by court appointed lawyers. In most instances, the judges approve reimbursement to
the appointed lawyer, but in those cases where the reimbursement request is denied, the
judges do not provide an explanation — the expense simply is not included in the final
payment approved on the voucher. When judges deny reimbursement of case-related
expenses to appointed private attorneys, the attorneys bear the costs of these expenses
which directly reduce their compensation for the case.

After approval by the judge, a copy of the approved voucher form is uploaded to an
online portal, where appointed attorneys “can view and print documents” associated
with their bar number until “[t]hirty days after the final judgement” of a given case,
at which point access to the voucher files connected to that case “ends.” It is not clear
whether attorneys know how to access the vouchers via the online portal in order to
read the judges’ written reasons, nor how frequently they do so; county government
does not track user log-in data.



CHAPTER 9
SUFFICIENT TIVE & CASELOADS

The U.S. Supreme Court in Powell v. Alabama notes that the lack of “sufficient time”
to consult with counsel and to prepare an adequate defense was one of the primary
reasons for finding that the Scottsboro Boys were constructively denied counsel.®*

As one state supreme court observed over a quarter century ago, “as the practice of
criminal law has become more specialized and technical, and as the standards for

what constitutes reasonably effective assistance of counsel have changed, the time an
appointed attorney must devote to an indigent’s defense has increased considerably.”®*’

Impeding counsel’s time “is not to proceed promptly in the calm spirit of regulated
justice, but to go forward with the haste of the mob,” the Powell Court explained.®*
The lack of sufficient time may be caused by any number of things, including but not
limited to payment arrangements that create financial incentives for lawyers to dispose
of cases quickly rather than in the best interests of their clients, or excessive workload.
Whatever the cause, insufficient time to prepare and present an effective defense for
each indigent defendant is a marker of the constructive denial of counsel.

Caseloads & workloads of appointed private attorneys
in Armstrong and Potter counties

No matter how complex or basic a case may seem at the outset, no matter how little
or how much time an attorney wants to spend on a case, and no matter how financial
matters weigh on an attorney, there are certain fundamental tasks each attorney must
do on behalf of every client in every criminal case. Even in the simplest case, the
attorney must, among other things:

* meet with and interview the client;

» attempt to secure pretrial release if the client remains in state custody (but,
before doing so, learn from the client what conditions of release are most
favorable to the client);

* keep the client informed throughout the duration of proceedings;

* request and review discovery from the prosecution;

* independently investigate the facts of the case, which may include learning

636 Powell v. Alabama, 287 U.S. 45, 59 (1932).
%7 Louisiana v. Wigley, 624 So.2d 425, 428 (La. 1993).
63 Powell v. Alabama, 287 U.S. 45, 59 (1932).
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about the defendant’s background and life, interviewing both lay and expert
witnesses, viewing the crime scene, examining items of physical evidence, and
locating and reviewing documentary evidence;

» assess each element of the charged crime to determine whether the prosecution
can prove facts sufficient to establish guilt and whether there are justification or
excuse defenses that should be asserted;

* prepare appropriate pretrial motions and read and respond to the prosecution’s
motions;

» prepare for and appear at necessary pretrial hearings, wherein he must preserve
his client’s rights;

» develop and continually reassess the theory of the case;

» assess all possible sentencing outcomes that could occur if the client is
convicted of the charged crime or a lesser offense;

* negotiate plea options with the prosecution, including sentencing outcomes;
and

 all the while prepare for the case to go to trial (because the decision about
whether to plead or go to trial belongs to the client, not to the attorney).5*’

The time an appointed attorney can devote to accomplishing each of these tasks in each
defendant’s case depends on the total amount of time the attorney has available for

all professional endeavors and the total amount of work the attorney must accomplish
in that available time. This discussion is often framed in terms of “caseloads” or
“workloads.”

How many appointed criminal cases does each attorney
handle?

Caseload refers to the raw, quantifiable number of cases an attorney handles during a
particular period of time. Thus, a lawyer’s total annual indigent defense caseload is the
count of all indigent defense cases in which the lawyer provided representation during
a given year.

No one at the state or local level collects data on the number of indigent cases in which
each appointed private attorney provides representation to indigent defendants during
a given year. The only information about the indigent defense caseloads of Texas
attorneys is derived through the counties’ annual indigent defense expenditure reports
(IDER) to TIDC.

As explained in chapter 3, TIDC instructs county auditors to report the existence of
indigent criminal or juvenile cases each time during the yearly reporting period that:

69 See, e.g., STATE BAR OF TEXAS, PERFORMANCE GUIDELINES FOR NON-CAPITAL CRIMINAL DEFENSE
REPRESENTATION (adopted Jan. 28, 2011); NaTioNAL LEGAL AID & DEFENDER AsS’N, PERFORMANCE
GUIDELINES FOR CRIMINAL DEFENSE REPRESENTATION (1995).
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a public defender office attorney disposes of a case at the trial level; a public defender
office attorney disposes of a case at the appellate level; or a payment is made to an
attorney for representing an indigent defendant at either the trial level or the appellate
level.* In counties like Armstrong and Potter that use only a public appointment list
to provide indigent defense services, this means the counties count each case payment
made to any appointed private attorney.

The plan and schedule of fees adopted by the judges in each county with jurisdiction
over criminal cases determines when an appointed attorney may be paid in each
case,*! and so the timing of payments over the life of an appointed case varies from
county to county. In counties where judges only allow attorneys to be paid once a case
is disposed, there will be no record at all in the TIDC data that an indigent defendant’s
case exists until that case is disposed, whether by the statute of limitations running out,
by dismissal, by acquittal, or by conviction. In Armstrong County and Potter County,
appointed attorneys are paid in most cases when their indigent client is convicted
through a guilty plea, thereby disposing of the case; and this is when the counties
report the fact of an appointed lawyer having handled the case, without regard to how
long that attorney had been handling that case.

Under TIDC’s method of having the county auditors report, if an attorney receives
more than one payment in a single case, each of those payments may result in the same
criminal case being counted again with each payment made during the annual reporting
period or during a different reporting period. Meanwhile, if for any reason a payment
is never made to an appointed attorney for a particular indigent defendant’s case,

the TIDC data will never reflect the existence of that criminal case or of the indigent
defendant charged in it.

In short, the number of case payments made to the appointed private attorneys in Arm-
strong County and Potter County is not the same as the number of appointed cases
they handle during a given year. Nonetheless, in the absence of any other information,
the number of case payments made to each attorney offers some usefulness in
understanding the possible number of appointed cases the attorneys handle.

There are few criminal cases in Armstrong County each year. During FY2018, only six
attorneys were paid for representing indigent adult defendants in Armstrong County
criminal cases at the trial level (all six were also separately paid for representing
indigent adult defendants in Potter County criminal cases at the trial level). For TIDC
fiscal year 2018, Armstrong County reported to TIDC the following numbers of case
payments made to those six attorneys in any type of indigent case at either the trial or
appellate level:*

640 See TExAS INDIGENT DEFENSE COMMISSION, INDIGENT DEFENSE EXPENDITURE REPORT MANUAL FiscaL

YEAR 2018, at 6 (Oct. 2018).
¢! Tex. CopE Crim. Proc. ANN. art. 26.05(b)-(c) (West 2017).
%2 Armstrong Attorney Caseload Report — Fiscal Year 2018, Indigent Defense Data for Texas,
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juvenile capital felony misd. juvenile felony misd.

trial trial trial trial appeal appeal appeal total
attorney payments payments payments payments payments payments payments payments
BROWN, CATHERINE E. 1 1
CAREY, DARRELL R. 1 1
DENNY, STEVEN MICHAEL 1 1
HAMMONS, TROY DON 4 4
HATHAWAY, DIANA 2 2
HENDERSON, JEFFREY TODD 2 2

By contrast, Potter County has a large criminal caseload and a correspondingly large
number of indigent defense appointments each year. During FY2018, Potter County
paid 55 attorneys for representing indigent adult defendants in criminal cases at the
trial level. For TIDC fiscal year 2018, Potter County reported to TIDC the following
numbers of case payments to those 55 attorneys in any type of indigent case at either
the trial or appellate level:%4

juvenile capital felony misd. juvenile felony misd.
trial trial trial trial appeal appeal appeal total
attorney payments payments payments payments payments payments payments payments
ABBOTT, JAMES L. 10 18 28
BARFIELD, WAYNE BROOKS 67 19 3 89
BATSON, JOSEPH D. 47 14 61
BLACKWELL, TROY ANDREW 9 9
BOREN, DENNIS RAY 2 2
BROWN, CATHERINE E. 7 111 21 139
CAREY, DARRELL R. 2 78 12 1 93
CHRISTIE, DONNA K. 2 25 12 2 41
CLARK, JAMES 25 7 32
COATS, ERIC S. 1 3 4
COPPEDGE, LEWIS 5 16 21
CROFFORD, GRETA RAPSTINE 2 2
CROSS, JANIS ALEXANDER 10 10
DENNY, STEVEN MICHAEL 67 17 4 88
EDWARDS, VAAVIA RUDD 7 3 10
FRAUSTO, TITIANA D. 2 14 16
HALES, GRAYSON CADE 32 16 48
HAMMONS, TROY DON 5 72 21 98
HANEY, KERRY BRIAN 1 14 15
HARWOOD, GEORGE N. 5 93 23 121
HATHAWAY, DIANA 1 5 15 21
HATTER, QUENTON TODD 2 80 25 107
HENDERSON, JEFFREY TODD 1 66 12 79
HERRMANN, PAUL 16 16
HILL, JEFFREY ALAN 11 88 35 134
HOUSLER, LEAH ELIZABETH 7 7
HUCKABAY, BRENT COLE 3 39 8 50
JACKSON, JOEL BEN 1 3 10 14

Texas INDIGENT DEFENSE CommissION, http://tidc.tamu.edu/public.net/Reports/AttorneyCaseLoad.
aspx?cid=6&fy=2018.

83 Potter Attorney Caseload Report — Fiscal Year 2018, Indigent Defense Data for Texas,
TEexAs INDIGENT DEFENSE Commission, http://tide.tamu.edu/public.net/Reports/AttorneyCaseLoad.
aspx?cid=188&fy=2018.
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juvenile capital felony misd. juvenile felony misd.
trial trial trial trial appeal appeal appeal total
attorney payments payments payments payments payments payments payments payments
JOHNSTON, JAMES B. 32 4 1 37
MARTINDALE, MATTHEW 2 23 27 52
MCCQY, DIANNA LEE 2 78 14 94
MCKIBBEN, DALLAS E. 36 4 40
MCLAUGHLIN, JERRY D. 2 32 11 45
MORALES, JERRY ELIJAH 5 41 19 65
MULANAX; MAURITA ERIN 9 9
NETARDUS, HILLARY S. 12 12
NEVAREZ, NICHOLAS 19 19
PALMER, APRIL 2 3 5
PIRTLE, CODY MICHAEL 2 35 10 47
QUACKENBUSH, JESSE L. 3 3
RAY, LENDON EDWARD 571 15 66
ROBINSON, CRISTAL DAWN 13 13
SMITH, LYNDA 2 2
STEMPLE, DONALD DALE 1 1
TALLEY, JOHN D. 1 92 18 111
TERRY, JOHN EDWARD 1 1
TIDMORE, TRAVIS LEE 45 14 59
TURMAN, RYAN LEE 5 53 14 72
WALKER, MISTY LYNN 47 7 54
WARNER, MICHAEL A. 100 18 118
WATKINS, JOHN MICHAEL 10 58 17 85
WILLIAMSON, L. VAN 75 21 96
WILSON, JOE MARR 9 84 21 114
WOOLDRIDGE, JAMES EDD 79 4 1 84
ZAVALA, STACY 1 12 13

Other professional responsibilities of appointed private
attorneys

While caseload can be a valuable component of understanding the amount of work a
given attorney takes on, in a vacuum it is insufficient to describe the extent of the work
that attorney must perform. Commentary to the ABA Ten Principles helps to clarify the
importance of considering workload, as opposed to simply caseload, as a more robust
measurement of an attorney’s ability to adequately represent appointed clients.

Counsel’s workload, including appointed and other work, should never
be so large as to interfere with the rendering of quality representation
or lead to the breach of ethical obligations, and counsel is obligated to
decline appointments above such levels. National caseload standards
should in no event be exceeded, but the concept of workload (i.e.,
caseload adjusted by factors such as case complexity, support services,
and an attorney’s nonrepresentational duties) is a more accurate
measurement.**

644 AMERICAN BAR Ass’N, ABA TeN PriNcIPLES OF A PuBLic DEFENSE DELIVERY SYSTEM, Principle 5 cmt.
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The ABA’s Criminal Justice Standards, Defense Function also directly address
appropriate workloads for attorneys and their relationship to providing effective
representation. Standard 4-1.8 directs that “[d]efense counsel should not carry a
workload that, by reason of its excessive size or complexity, interferes with providing
quality representation, endangers a client’s interest in independent, thorough, or speedy
representation, or has a significant potential to lead to the breach of professional
obligations.” The standard further clarifies that defense counsel should refuse new case
appointments when those appointments would create a conflict of interest because the
attorney would have insufficient time to dedicate to cases given the workload.

Thus, workload acts as a more descriptive, if less concrete, measure of the amount

of time an attorney devotes to legal work. The concept of workload encompasses
variations in types of cases, as well as the innumerable tasks and responsibilities

that comprise effective representation. The U.S. Department of Justice has advised
that “caseload limits are no replacement for a careful analysis of a public defender’s
workload, a concept that takes into account all of the factors affecting a public
defender’s ability to adequately represent clients, such as the complexity of cases on a
defender’s docket, the defender’s skill and experience, the support services available to
the defender, and the defender’s other duties.”®*

The appointed attorneys representing indigent defendants in Armstrong and Potter
counties are private attorneys with private practices. In addition to their obligations
to indigent clients in Armstrong and Potter counties’ district and county courts, those
lawyers can: represent indigent clients in the courts in other Texas counties; represent
privately retained clients in criminal or civil cases in state or federal court; take
indigent defense appointments in federal court; represent clients on a pro bono basis;
teach school; get sick; go on vacation; and so forth. One needs to know all of this
additional information about each of the appointed lawyers’ other duties in order to
accurately measure their workload.

TIDC practice time data for appointed private attorneys

To the extent a lawyer has private obligations in addition to the duties owed to the
indigent defendants whom they are appointed to represent, the total time the attorney
has available to meet their obligations to their appointed indigent clients is reduced

in proportion. Accordingly, TIDC collects information regarding the practice time of
lawyers appointed to adult criminal and juvenile delinquency cases throughout Texas.

(2002) (emphasis added).

65 Statement of Interest of the United States at 9, Wilbur v. City of Mount Vernon, No. C11-1100RSL,
ECF No. 322 (W.D. Wash. filed Dec. 4, 2013) (italics original), http://www justice.gov/crt/about/spl/
documents/wilbursoi8-14-13.pdf.
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As explained in chapter 3, state law requires attorneys to report to each county in
which they received appointed cases the percentage of their practice time that was
devoted to the adult criminal cases to which they were appointed in that county and the
percentage of their practice time that was devoted to the juvenile delinquency cases to
which they were appointed in that county.®*® Counties are then required by state law

to report that information to TIDC.*’ TIDC publishes on its website the information
reported by each attorney each year, viewable on a statewide basis or county by
county.®® Attorneys and counties were first required by state law to report this
information in 2014.%* In theory, the TIDC’s attorney practice time data should enable
policymakers to assess whether attorneys did in fact have sufficient time to handle their
indigent defense caseloads in the context of the attorneys’ total workload obligations.

TIDC allows the judges in each county to specify the process by which attorneys
report the information to the county, either by completing a form (paper or electronic)
reporting directly to the county, or by reporting directly to the TIDC by entering
information into an online portal.®° As a result, an attorney who receives appointed
cases in more than one county may have to complete different reports in different
ways for each county. TIDC does not require attorneys to keep track of the time they
actually spend on appointed cases, does not require all attorneys to use the same
method of calculating the percentage of time they devote to appointed cases, and does
not require each attorney to use the same method of calculation in every county where
they receive appointed cases.®! In other words, the information each attorney reports
may be nothing more than the lawyer’s best guess.

6 Tex. Copk CriM. Proc. ANN. art. 26.04(j)(4) (West 2017).
7 Tex. Gov’t CopE ANN. § 79.036(a-1) (West 2017).
88 Attorney Practice Time Report, County ID Expenditures & Cases, Indigent Defense Data for Texas,
TEexAs INDIGENT DEFENSE Commission, http://tide.tamu.edu/public.net/Reports/AttorneyPracticeTime.
aspx.
89 Act effective Sept. 1, 2014, ch. 912, §§ 1, 6, 2013 Tex. Gen. Laws 2266, 2266, 2267-68 (codified
at Tex. Cope CriM. Proc. ANN. art. 26.04(j)(4) (West 2017); Tex. Cope CriM. Proc. ANN. § 79.036(a-1)
(West 2017)).
80 Texas INDIGENT DEFENSE COMMISSION, ATTORNEY REPORTING INSTRUCTIONS AND ForMm 2 (Sept. 30,
2013).
%1 Texas INDIGENT DEFENSE COMMISSION, ATTORNEY REPORTING INSTRUCTIONS AND ForMm 2 (Sept. 30,
2013). TIDC’s instructions to attorneys state:
[A]ttorneys are not required to use any single methodology to complete the practice-time
statement. . . .

Attorneys who keep time records for all or a portion of their caseload may use those records
to calculate their practice-time percentages . . .. Time records will provide the most accurate
method for calculating practice-time percentages.

Attorneys who do not keep time records may consider using a case-counting
methodology to calculate practice-time percentages. This methodology involves looking at
the number and types of cases in an attorney’s total caseload, and calculating practice time
percentages based on the number of cases in different case type categories. An attorney may
keep track of the number and types of different cases the attorney handles during an entire
fiscal year, or may choose to base the calculation on the number of cases the attorney has
open at a specific point in time.

1d.
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Despite the inherent unreliability of the attorney practice time data reported to TIDC,
the data at least establishes how much of their time each private attorney estimates
they devote to the number of case payments they receive from indigent defense
appointments in Armstrong and Potter counties, and from all counties statewide.

Measuring whether attorneys have sufficient time
to provide effective representation to each indigent
defendant

As explained at the beginning of this chapter, lawyers owe every client certain
fundamental duties in every case, and so national standards, as summarized by the
American Bar Association, agree that “[d]efense counsel’s workload [must be]
controlled to permit the rendering of quality representation.”®>

The National Advisory Commission (NAC) caseload
standards

The first national standards for caseloads of attorneys appointed to represent indigent
defendants were established by the National Advisory Commission on Criminal
Justice Standards and Goals (NAC) in 1973, as part of an initiative funded by the U.S.
Department of Justice.* NAC Standard 13.12 prescribes that a single attorney should
not handle in a year any more than the absolute maximum numerical caseload of:

e 150 felonies; or

* 400 misdemeanors; or

* 200 juvenile delinquencies; or

¢ 200 mental health proceedings; or

e 25 appeals.®*

62 AMERICAN BaR Ass’N, ABA TeN PrRINCIPLES OF A PuBLic DEFENSE DELIVERY SySTEM, Principle 5

(2002).

3 Building on the work and findings of the 1967 President’s Commission on Law Enforcement

and Administration of Justice, the Administrator of the U.S. Department of Justice Law Enforcement
Assistance Administration appointed the National Advisory Commission on Criminal Justice Standards
and Goals in 1971, with DOJ/LEAA grant funding to develop standards for crime reduction and
prevention at the state and local levels. The NAC crafted standards for all criminal justice functions,
including law enforcement, corrections, the courts, and the prosecution. Chapter 13 of the NAC’s report
sets the standards for the defense function. NATIONAL ADVISORY COMM’N ON CRIMINAL JUSTICE STANDARDS
AND GoALS, REPORT OF THE TAsk Force oN THE CourTs, ch.13 (The Defense) (1973).

64 NATIONAL ADVISORY COMM’N ON CRIMINAL JUSTICE STANDARDS AND GOALS, REPORT OF THE TASK FORCE
oN THE CourTs, ch.13 (The Defense), Standard 13.12 (1973). This means a lawyer handling felony cases
should not be responsible for more than a total of 150 felony cases in a given year, counting both cases
the lawyer had when the year began and cases assigned to the lawyer during that year, and including

all of the lawyer’s cases (public, private, and pro bono). The NAC standards can be prorated for mixed
caseloads. For example, an attorney could have a mixed caseload over the course of a given year of 75
felonies (50% of a maximum caseload) and 200 misdemeanors (50% of a maximum caseload) and be in
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The NAC caseload limits assume the lawyer does not have any other duties, such as
management or supervisory responsibilities, and the limits contemplate that a full
contingent of support staff — including paralegals, investigators, social workers, and
secretaries — is available to the defense attorney.®>* National standards summarized
in the ABA Ten Principles of a Public Defense Delivery System provide that a public
defense system, in order to provide effective assistance of counsel, must control
defense counsel’s workload and cite to the NAC caseload limits with the admonition
that under no circumstances should they be exceeded.®®

The NAC caseload limits were established and remain as absolute maximums. Yet
increased complexity in forensic sciences and criminal justice technology make
correspondingly increased demands on the time attorneys must devote to each case
in order to provide effective assistance of counsel. For example, the Public Policy
Research Institute cautions:

Lower current caseload recommendations reflect a criminal law practice
that has changed dramatically over the past 40-plus years. Factors
driving higher attorney time include:

o Increased criminalization of minor offenses requires legal counsel
for cases that once were simply deemed undesirable behavior or
punished by fine;

o Tougher sentencing policies make some categories of cases
more costly and time-consuming to defend (e.g., DWI, drug, and
domestic violence charges);

o De-institutionalization of people with mental illness increase both
case volume and time commitments required to defend complex
cases;

o Growing prevalence of specialty courts create new dockets for
public defenders to cover with cases that endure over a longer
period of time;

o Use of forensics and experts increases responsibility of defense
attorneys to understand and integrate technical and scientific
considerations into the defense;

o Collateral consequences of conviction raise the stakes for
defendants — especially in a state with a large immigrant
population, many of whom may be undocumented.’

compliance with the NAC caseload standards.

65 See NATIONAL STUDY COMM’N ON DEFENSE SERVS., GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE
UNITED STATES § 4.1 (1976) (“Social workers, investigators, paralegal and paraprofessional staff as well
as clerical/secretarial staff should be employed to assist attorneys in performing tasks not requiring
attorney credentials or experience and for tasks where supporting staff possess specialized skills.”).

66 AMERICAN BaR Ass’N, ABA TeN PrRINCIPLES OF A PuBLic DEFENSE DELIVERY SYSTEM, Principle 5 &
cmt. (2002).

67 TexAas A&M UNiv. PuBLic PoLicy RESEARCH INSTITUTE, GUIDELINES FOR INDIGENT DEFENSE CASELOADS
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For these reasons, many criminal justice professionals argue that the caseloads
permitted by the NAC standards are far too high and that the maximum caseloads
allowed should be much lower.%®

The Texas “Guidelines for Indigent Defense Caseloads”

Policymakers in many states have recognized the need to set localized standards.
Localized standards are able to consider unique demands made on defense attorneys

in each jurisdiction, such as the travel distance between the court and the local jail,

or the prosecution’s charging practices. State law gives the Texas Indigent Defense
Commission express authority to adopt standards for “ensuring appropriate appointed
caseloads for counsel appointed to represent indigent defendants,”%* but TIDC has

not done s0° other than to require that where counties use contracts those contracts
must “set the maximum number of cases or workload each attorney may be required to
handle pursuant to the contract.”®®!

Instead, in 2013, the Texas legislature directed the TIDC to “conduct and publish a
study for the purpose of determining guidelines for establishing a maximum allowable
case for a criminal defense attorney that . . . allows the attorney to give each defendant
the time and effort necessary to ensure effective representation.”®? The TIDC elected
to conduct a weighted caseload study, carried out by the Public Policy Research
Institute at Texas A&M University. The study was conducted in three parts: first for
trial level criminal defense with the results published in January 2015;%* followed

by trial level juvenile representation in December 2016;%* and then appellate cases

in December 2016.5 Collectively, the three reports are the Guidelines for Indigent
Defense Caseloads, and they set limits on the annual indigent defense caseloads of a
full-time attorney as:

[FJor the delivery of reasonably effective representation attorneys
should carry an annual full-time equivalent caseload of no more than
the following:

32-33 (Jan. 2015).

08 See, e.g., AMERICAN COUNCIL OF CHIEF DEFENDERS, STATEMENT ON CASELOADS AND WORKLOADS (Aug.
24,2007) (“In many jurisdictions, caseload limits should be lower than the NAC standards.”).

¢ Tex. Gov’T CopE ANN. § 79.034(a)(3) (West 2017).

60 See generally TEx. AbmIN. Copk tit. 1, § 174.1 et seq. (2017).

%! Tex. ApmIN. Cobk tit. 1, § 174.21 (2018).

%2 Act of June 14, 2013, ch. 912, § 8, 2013 Tex. Gen. Laws 2266, 2268 (eff. Sept. 1, 2013).

63 Texas A&M Univ. PuBLIic PoLicy RESEARCH INSTITUTE, GUIDELINES FOR INDIGENT DEFENSE CASELOADS
(Jan. 2015).

¢4 Texas A&M Univ. PuBLic PoLicy RESEARCH INSTITUTE, JUVENILE ADDENDUM: GUIDELINES FOR INDIGENT
DEereNSE CASELOADs (Dec. 2016).

65 TexAas A&M UNiv. PuBLIic PoLicy RESEARCH INSTITUTE, APPELLATE ADDENDUM: GUIDELINES FOR
INDIGENT DEFENSE CastLOADS (Dec. 2016).
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* 236 Class B Misdemeanors
* 216 Class A Misdemeanors
* 174 State Jail Felonies

* 144 Third Degree Felonies

* 105 Second Degree Felonies
» 77 First Degree Felonies.*®

[Flor the delivery of reasonably effective representation juvenile
attorneys should carry an annual full-time equivalent caseload of no
more than the following:
Attorney caseloads without investigator support:
e 210 CINS/misdemeanors,
* 108 non-determinate sentence/non-certification felonies, or
* 30 determinate sentence/certification felonies.
Attorney caseloads with investigator support:
e 230 CINS/misdemeanors,
* 127 non-determinate sentence/non-certification felonies, or
* 36 determinate sentence/certification felonies.’

[FJor the delivery of reasonably effective representation, appellate
attorneys should carry an annual full-time equivalent caseload of no
more than the following:

* 40 appeals with reporter’s record of less than 100 pages,

* 30 appeals with reporter’s record of 100 to 500 pages,

* 20 appeals with reporter’s record of 500 to 1500 pages, or

» 14 appeals with reporter’s record of more than 1500 pages.5®

The Texas Guidelines for Indigent Defense Caseloads are not binding on the appointed
attorneys in any county, unless the judges of the county have adopted them as
mandatory in the judges’ plan. The judges of Armstrong County and Potter County
have not adopted the TIDC caseload guidelines.

Even if the Texas Guidelines were binding on appointed private attorneys in
Armstrong County and Potter County, the limited information that TIDC collects and
publishes about the number of cases for which appointed private attorneys were paid
does not detail the type of case for which the attorney was paid at the level necessary
to apply the Texas Guidelines. For example, the TIDC data shows if an attorney was
paid for a trial level felony, but it does not indicate whether that trial level felony was a
first degree, second degree, third degree, or state jail felony.

66 TexAas A&M UNiv. PuBLic PoLicy RESEARCH INSTITUTE, GUIDELINES FOR INDIGENT DEFENSE CASELOADS

34 (Jan. 2015).

67 TexAas A&M UNniv. PuBLic PoLicy RESEARCH INSTITUTE, JUVENILE ADDENDUM: GUIDELINES FOR INDIGENT
DErENSE CaseLoaps 18 (Dec. 2016).

68 TexAas A&M UNiv. PuBLIic PoLicy RESEARCH INSTITUTE, APPELLATE ADDENDUM: GUIDELINES FOR
INDIGENT DEFENSE CastLoADS 17 (Dec. 2016).



THE RIGHT TO COUNSEL IN ARMSTRONG COUNTY AND POTTER COUNTY. TEXAS

In 2015 and 2016, when the Texas Guidelines were published, the TIDC issued

press releases disseminating the reports and summarizing the findings. TIDC said:
“The Guidelines report recommends that for the delivery of reasonably effective
representation, criminal defense attorneys should carry an annual full-time equivalent
caseload of no more than 226 misdemeanors or 128 felonies . . .,”%° and “[t]he Juvenile
Addendum recommends that for the delivery of reasonably effective representation,
defense attorneys should carry an annual full-time equivalent caseload of no more

than 169 juvenile cases . . . [and] [t]he Appellate Addendum recommends that defense
attorneys should handle no more than 31 appellate cases per year.”®’° The TIDC did not
explain how it derived the caseloads announced in its press releases from the caseload
guidelines established in the reports.

Whatever the origins of the caseload limits announced by the TIDC in its press
releases, and whatever the shortcomings of their derivation, it is at least possible to
apply them to the TIDC data showing the number of case payments made to appointed
attorneys for representing indigent defendants in Armstrong and Potter counties, and
from all counties statewide.

Absence of standards, guidelines, and oversight in
Armstrong & Potter counties

The judges in Armstrong and Potter counties have not adopted any caseload or
workload limits for the appointed private attorneys who represent indigent defendants.
Instead, the judges’ plan requires the appointed private attorneys to manage their own
workload “to allow for the provision of quality representation and the execution of the
responsibilities listed in these rules in every case.””' Although the indigent defense
plan calls for appointed lawyers to manage their workload, there is no structural
accountability to ensure that this obligation is met.®”

%9 Press Release, Texas Indigent Defense Commission, Commission Releases Caseload Guidelines
for Court-Appointed Attorneys (Jan. 15, 2015), http://www.tidc.texas.gov/resources/publications/news/
press-releases/150115-press-release-weighted-caseload/.

70 Press Release, Texas Indigent Defense Commission, TIDC Releases Caseload Guidelines for Court-
Appointed Attorneys in Appellate and Juvenile cases (Dec. 13, 2016), http://tidc.texas.gov/resources/
publications/news/press-releases/161213pressrelease/.

1 Armstrong, Potter and Randall District Court and County Court Plan, 9 III.F.xii. (adopted Oct. 6,
2011 and subsequently amended).

2 The judges’ plan lists duties that appointed attorneys are required to perform and provides that

the “judges will monitor attorney performance on a continuing basis to assure the competency of
attorneys on the list.” Armstrong, Potter and Randall District Court and County Court Plan, ] IIL.D., F.
(adopted Oct. 6, 2011 and subsequently amended). See also TEx. Cobe CriM. Proc. ANN. art. 26.04(b)
(5) (West 2017) (providing that, in a county that uses a public appointment list, the procedures adopted
by the judges of the county must “ensure that each attorney appointed from a public appointment list
... perform the attorney’s duty owed to the defendant in accordance with the adopted procedures, the
requirements of this code, and applicable rules of ethics™).
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The Texas Disciplinary Rules of Professional Conduct, applicable to all attorneys in
Texas, require lawyers to decline to represent a client, or withdraw from representing
that client, if the representation would cause the lawyer to violate the law or ethical
rules.®” Under the rules, a lawyer “shall not” represent a client if the representation
of that client “may be adversely limited by the lawyer’s . . . responsibilities to
another client . . . or by the lawyer’s . . . own interests.”®’* And the rules explain

that “[a] lawyer’s workload should be controlled so that each matter can be handled
with diligence and competence,”” because “[a] lawyer shall not accept or continue
employment in a legal matter which the lawyer knows or should know is beyond the
lawyer’s competence.”®’® Thus, attorneys in Texas have the ethical duty to decline any
appointment to represent an indigent defendant when, due to their existing workload
obligations to other clients or due to their own financial interests, they would not be
able to provide competent representation to the next appointed client.

Yet, the appointed private attorneys in Armstrong and Potter counties cannot decline
appointment to individual cases when they are overloaded. If they experience
excessive caseloads, the lawyers’ only option is to remove themselves from the public
appointment lists altogether, and a lawyer who informs the judges that they wish to

be removed from the public appointment lists even temporarily cannot be certain

that the judges will permit the lawyer to rejoin the lists in the future. One appointed
private attorney related the experience of a colleague who once refused an appointed
case. The colleague told the court that he was too overworked to handle a case to
which he had just been appointed and asked the court for a two-month pause in new
court appointments in order to catch up. Instead of granting temporary relief, the court
removed the colleague from all of the public appointment lists. After recounting this
anecdote, the appointed private attorney explained that she has never asked for a pause
in receiving new appointments in order to manage her caseload. The judges’ policy

of prohibiting lawyers from declining individual cases creates a conflict between the
lawyers’ financial interest in remaining on the public appointment lists to receive
future appointments and the case related interests of each of their clients in receiving
the effective assistance of counsel.

Moreover, the compensation structure, as explained in chapter 8, causes lawyers to
have a financial incentive against limiting their own indigent defense workloads. The
appointed private attorneys can be certain of being paid a single flat fee in every case

3 Tex. DiscipLINARY R. Pror’L Conbuct 1. 1.15(a)(1). Commentary to this rule clarifies that the
lawyer’s withdrawal from representation is “mandatory” “when the lawyer knows that the employment
will result in a violation of a rule of professional conduct or other law.” /d. at cmt 2.

74 Tex. DiscipLINARY R. ProF’L ConbucT 1. 1.06(b).

5 Tex. DiscipLINARY R. ProF’L Conbuct 1. 1.01 cmt 6.

%6 Tex. DiscipLINARY R. ProF’L ConbucT 1. 1.01. The rule provides two exceptions: where the client
gives “prior informed consent” to representation by incompetent counsel; or where the lawyer’s legal
counsel is “reasonably required in an emergency” and limited to that emergency.
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that is dismissed or resolved by a plea agreement, but any other possible payment
is purely in the discretion of the judges. Because the flat fee paid to the appointed
attorney is the same no matter how many or few hours the attorney devotes to the
defense of that case, the lawyers can increase their earnings only by taking as many
cases as possible and disposing of them as quickly as possible.

The judges in Armstrong County and Potter County do not monitor the number of
appointments they make to each lawyer, and they do not monitor the lawyers’ practice
time data that is reported to the TIDC. Because no one monitors the attorneys’
workloads, the judges have no way of knowing whether any given attorney’s caseload
or workload is excessive.

Workloads of private attorneys who are appointed to
represent indigent defendants in Armstrong County
and Potter County

The table on page 170 reflects the 55 attorneys who, in FY2018, were paid in Potter
County, or in both Armstrong and Potter counties, for representing indigent adult
defendants in criminal cases at the trial level. For each of those attorneys, the table
shows the FY2018 reporting by all 254 Texas counties — statewide — to TIDC of the
numbers of case payments made to each of those 55 attorneys for any type of indigent
case at either the trial or appellate level.*”” The table also shows for FY2018 the
percentage of time that each attorney reported as devoting to the adult cases to which
they were appointed and the percentage of time devoted to the juvenile cases to which
they were appointed.®” Finally, both the NAC standards®”® and the TIDC press release
summary of the Texas Guidelines®® are applied to the number of cases paid and the
practice time of each attorney. The table is sorted according to the application of the
TIDC press release summary of the Texas Guidelines,®®' such that attorneys with

77 Statewide Attorney Caseload Report — Fiscal Year 2018, Indigent Defense Data for Texas, TEXAS
InDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/AttorneyCaselLoad.aspx.

78 Statewide Attorney Caseload Report — Fiscal Year 2018, Indigent Defense Data for Texas, TEXAS
InDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/AttorneyCaselLoad.aspx.

679 NATIONAL ADVISORY COMM’N ON CRIMINAL JUSTICE STANDARDS AND GOALS, REPORT OF THE TASK FORCE
oN THE CouRrTs, ch.13 (The Defense), Standard 13.12 (1973).

0 Press Release, Texas Indigent Defense Commission, Commission Releases Caseload Guidelines
for Court-Appointed Attorneys (Jan. 15, 2015), http://www.tidc.texas.gov/resources/publications/
news/press-releases/150115-press-release-weighted-caseload/; Press Release, Texas Indigent

Defense Commission, TIDC Releases Caseload Guidelines for Court-Appointed Attorneys in

Appellate and Juvenile cases (Dec. 13, 2016), http://tidc.texas.gov/resources/publications/news/press-
releases/161213pressrelease/.

%1 An attorney’s total indigent defense caseload is calculated as a percentage of the Texas caseload
guidelines (identified as “% Tex. gdIn” in the table on page 170) by: (1) finding a weighted percentage
for each case type (dividing the sum of all felonies assigned against the prescribed maximum of 128
felony cases per attorney per year under the Texas guidelines, and so forth for the remaining case types);
and then (2) adding together each weighted percentage by case type to find the total percentage. Thus, an
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the highest percentage under those caseload guidelines are at the top of the table and
attorneys with the lowest percentage are at the bottom of the table.

As shown in the table on page 170, if all of the attorneys were working full-time on
their indigent defense cases, eight attorneys in FY2018 carried statewide caseloads

in excess of the NAC standards, and 14 attorneys carried statewide caseloads in
excess of the summarized Texas guidelines. Stated differently, of the 55 attorneys
accepting appointments in Armstrong and Potter counties’ courts, more than 25%
had indigent defense caseloads in FY2018 that were excessive under the summarized
Texas guidelines, and this is before accounting for whether they devote 100% of their
professional hours to their appointed cases.

The table also shows for FY2018 the percentage of time that each attorney reported as
devoting to the adult cases to which they were appointed and the percentage of time
devoted to the juvenile cases to which they were appointed.®®* Notably, according to
TIDC’s published data, 25 of the 55 attorneys did not report their attorney practice
time for FY2018. Of the 25 who did not report their attorney practice time, four carried
caseloads already in excess of 100% of the summarized Texas guidelines, even before
adjusting according to their practice times. Of the remaining 30 lawyers who did
report their practice time to TIDC, after adjusting their caseloads according to reported
practice time, 14 attorneys carried caseloads exceeding the summarized Texas caseload
guidelines.®®® All told, at least 18 of the 55 attorneys who receive appointed cases

in Armstrong and Potter counties lacked sufficient time to permit the rendering of
minimally effective representation.

The workloads of certain lawyers are particularly troubling, as shown in the table.

» Attorney 25 was paid in 68 adult non-capital felonies, 19 misdemeanors, and
three juvenile delinquencies in FY2018, or 63% of the summarized Texas
caseload guidelines; however, the lawyer’s reported practice time shows he
only devoted 42% of his total hours that year to his indigent clients’ cases.
When accounting for the limited time available, Attorney 25’s adjusted
workload was 151% of the summarized Texas caseload guidelines.

* Attorney 01 had 231 felony cases paid in FY2018, or a felony caseload nearing
twice that of the 128 felony cases allowed by the summarized Texas guidelines.

attorney appointed to 111 felonies, 21 misdemeanors, 7 juvenile delinquencies, and 0 appeals has a total
caseload at 100.2 percent of the Texas caseload guidelines ((111/128) + (21/226) + (7/168) + (0/31) =
100.2%).

82 Statewide Attorney Caseload Report — Fiscal Year 2018, Indigent Defense Data for Texas, TEXAS
InDIGENT DEFENSE ComMissioN, http://tide.tamu.edu/public.net/Reports/AttorneyCaselLoad.aspx.

3 Each lawyer’s adjusted caseload under the Texas caseload guidelines is calculated by dividing their
percentage of Texas caseload guideline by the total percentage of practice time reported by the attorney
for indigent defense appointments (adult & juvenile) in the county. Thus, a lawyer with a total practice
time of 50% in all counties carrying a statewide indigent defense caseload at 22% of the Texas caseload
guidelines has an adjusted caseload of 44% of the Texas caseload guidelines from appointments in that
county (22% caseload / 50% total practice time = 44% adjusted caseload).



170 THE RIGHT TO COUNSEL IN ARMSTRONG COUNTY AND POTTER COUNTY. TEXAS

Table: FY2018 case payments to Armstrong & Potter counties’ appointed private attorneys for all
cases statewide and attorney practice time statement, analyzed against NAC & TIDC guidelines
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But this same attorney was also paid in 18 juvenile cases and 52 misdemeanors.
The lawyer reported devoting 91% of his total practice time across all counties
to indigent adult criminal defense appointments and 2% to indigent juvenile
defense appointments. Thus, Attorney 01 carried an indigent defense workload
at 230% of the summarized Texas caseload guidelines after adjusting for his
reported practice time.

» Finally, Attorney 04 was paid for a caseload at 152% of the summarized Texas
caseload guidelines, but he spent only 18% of his time on that caseload. After
accounting for the limited time available to his indigent clients, Attorney 04’s
adjusted workload was 844% of the summarized Texas caseload guidelines.
Stated differently, this lawyer was carrying an indigent defense caseload in
FY2018 that required more than eight full time attorneys under the summarized
Texas caseload guidelines.

Dangers of excessive workloads

Where the government and the courts not only permit, but establish, compensation
structures that encourage appointed lawyers to handle a limitless number of cases, the
appointed lawyers’ personal financial interests are placed in conflict with the clients’
case-related interests. Excessive workloads cause the lawyers to proceed without
sufficient time to adequately prepare for and zealously advocate on behalf of every
client.

There is near universal agreement among stakeholders in Armstrong and Potter
counties that increasing numbers of attorneys have removed themselves from the
public appointment lists in recent years, citing excessive caseloads as a significant
factor in their decision. In fact, during the course of our study, one attorney withdrew
from the first degree and second degree felony list in Potter County because, during

a single week in which he had a jury trial in neighboring Randall County, the lawyer
received more than 15 new felony case assignments in Potter County — two of which
were murder cases. The lawyer emphasized that he has a legal and ethical duty

to contact each client within one day and could not comply even with that basic
performance obligation when receiving so many new case assignments in rapid
succession, let alone prepare the cases effectively. Another attorney no longer accepts
appointments in Armstrong and Potter counties, and she explained that she could

no longer rationalize the routine failure to fulfill her ethical duties to her appointed
clients: “Under the current system I was committing malpractice. [The courts] made it
impossible not to commit malpractice.”



CHAPTER 10
FINDINGS & RECOMMENDATIONS

This report explains the Sixth Amendment right to counsel as it is provided to adults at
the trial level in Armstrong County and Potter County. It is difficult, at best, to make
recommendations for the improvement of indigent defense services in Armstrong
County and Potter County, because so many of the problems described throughout
this report are inherently tied to decisions made by the state. Even as the policymakers
and criminal justice stakeholders in Armstrong and Potter counties try to effectively
implement the Sixth Amendment right to counsel for indigent defendants, often they
fall short because of a lack of oversight and funding from the state,*** over which they
have no control. For so long, though, as the State of Texas makes county officials and
trial court judges responsible for ensuring the effective right to counsel for indigent
defendants, the trial court judges and county officials in Armstrong County and Potter
County are responsible. As criminal justice system stakeholders in Armstrong County
and Potter County reviewed this report in advance of its release, they have already
begun to take steps as quickly as possible to cure many of the impediments to the
provision of the right to counsel that are within their local control.

The findings and recommendations of this chapter address four broad aspects of the
Sixth Amendment right to counsel:

» the State of Texas’ constitutional responsibility to fulfill the Sixth Amendment
right to counsel (Finding 1; Recommendation A);

 the obligation of Armstrong County and Potter County judges and government
officials to fulfill the Sixth Amendment right to counsel responsibilities that
have been delegated to them by the state (Findings 2-5; Recommendation B);

* the complete denial of the Sixth Amendment right to counsel to some
indigent defendants in Armstrong County and Potter County (Finding 6;
Recommendation C); and

» court orders requiring indigent defendants to pay for the right to counsel
guaranteed to them by the Sixth Amendment (Finding 7; Recommendation D).

%4 The Sixth Amendment Center was not asked to evaluate Texas’ system of providing the right to

counsel statewide, nor the role of the Texas Indigent Defense Commission within that system. The 6AC
does not attempt to form recommendations regarding state policy based on an evaluation of just two of
254 counties (representing less than 1% of the state’s population). For example, just because TIDC has
not promulgated indigent defense workload standards generally, and just because appointed lawyers
handling cases in Armstrong and Potter counties have excessive caseloads, it cannot be concluded that
there are necessarily excessive caseload problems elsewhere in Texas.
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FINDING 1: The State of Texas delegates to local policymakers and judges most
of its constitutional obligation to ensure the provision of effective right to counsel
services in Armstrong County and Potter County, while failing to ensure that
each and every indigent defendant has an attorney with the time, training, and
resources to provide effective representation at every critical stage of a criminal
case.

The U.S. Supreme Court held in Gideon v. Wainwright that providing and protecting
the Sixth Amendment right to effective assistance of counsel for the indigent accused
in state courts is a constitutional obligation of the states — not local governments —
under the due process clause of the Fourteenth Amendment.®®> Every state in the nation
must have a system for providing an attorney to represent each indigent defendant

who is charged with a crime and facing the possible loss of their liberty, and attorneys
provide representation to indigent people within the structures of the systems states
create.

In United States v. Cronic, the U.S. Supreme Court explains that deficiencies in
indigent defense systems can make any lawyer — even the best attorney — perform in a
non-adversarial way that results in a constructive denial of the right to counsel.®*® The
Court explains further in Cronic that, when a lawyer provides representation within

an indigent defense system that constructively denies the right to counsel, the lawyer
is presumptively ineffective.®®” When a system is determined to be constructively
deficient, the government bears the burden of overcoming that presumption. The
government may argue that the defense lawyer in a specific case will not be ineffective
despite the structural impediments in the system, but it is the government’s burden

%5 Gideon v. Wainwright, 372 U.S. 335, 341-45 (1963) (“[T]hose guarantees of the Bill of Rights
which are fundamental safeguards of liberty immune from federal abridgment are equally protected
against state invasion by the Due Process Clause of the Fourteenth Amendment. . .. [A] provision of
the Bill of Rights which is ‘fundamental and essential to a fair trial” is made obligatory upon the States
by the Fourteenth Amendment. . . . [R]eason and reflection require us to recognize that in our adversary
system of criminal justice, any person haled into court, who is too poor to hire a lawyer, cannot be
assured a fair trial unless counsel is provided for him. . . . The right of one charged with crime to counsel
may not be deemed fundamental and essential to fair trials in some countries, but it is in ours.”).

66 United States v. Cronic, 466 U.S. 648, 659-60 (1984) (“[1]f counsel entirely fails to subject the
prosecution’s case to meaningful adversarial testing, then there has been a denial of Sixth Amendment
rights that makes the adversary process itself presumptively unreliable. . . . Circumstances of that
magnitude may be present on some occasions when, although counsel is available to assist the

accused during trial, the likelihood that any lawyer, even a fully competent one, could provide

effective assistance is so small that a presumption of prejudice is appropriate without inquiry into the
actual conduct of the trial. Powell v. Alabama, 287 U.S. 45 (1932), was such a case.”); Strickland v.
Washington, 466 U.S. 668, 683 (1984) (“The Court has considered Sixth Amendment claims based on
actual or constructive denial of the assistance of counsel altogether, as well as claims based on state
interference with the ability of counsel to render effective assistance to the accused.”) (citing United
States v. Cronic, 466 U.S. 648 (1984)).

7 United States v. Cronic, 466 U.S. 648, 657-62 (1984).
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to prove this. As the Seventh Circuit Court of Appeals noted over 30 years ago in
Wahlberg v. Israel, “if the state is not a passive spectator of an inept defense, but a
cause of the inept defense, the burden of showing prejudice [under Strickland] is lifted.
It is not right that the state should be able to say, ‘sure we impeded your defense — now
prove it made a difference.””*®

When a state chooses to delegate its right to counsel responsibilities to its counties
and judges, the state must guarantee not only that those local governments and local
officials are capable of providing effective representation but also that they are in
fact doing s0.%*° Because the “responsibility to provide defense services rests with the
state,” national standards unequivocally declare “there should be state funding and a
statewide structure responsible for ensuring uniform quality statewide.”**°

As stated in chapter 2, the Texas legislature requires TIDC to “develop policies and
standards for providing legal representation and other defense services to indigent
defendants at trial, on appeal, and in postconviction proceedings.”®' The authorizing
statute includes a list of 12 separate types of substantive standards that the TIDC is
expressly authorized to promulgate, along with a catchall provision for “other policies
and standards for providing indigent defense services as determined by the commission
to be appropriate.”®? Despite this broad standard-making authority, the TIDC has
adopted only three substantive standards: a requirement that a county’s procedures
for appointing counsel include a method for defendants to obtain and submit forms
requesting appointment of counsel “at any time after the initiation of adversary
judicial proceedings;”** a minimum continuing legal education requirement;** and
requirements for contract defender programs.® TIDC has not promulgated standards
for, among others:

%8 Walberg v. Israel, 766 F.2d 1071, 1076 (7th Cir. 1985).

%9 Cf. Robertson v. Jackson, 972 F.2d 529, 533 (4th Cir. 1992) (although administration of a food
stamp program was turned over to local authorities, “‘ultimate responsibility’ . . . remains at the

state level.”); Osmunson v. Idaho, 17 P.3d 236, 241 (Idaho 2000) (where a duty has been delegated
to a local agency, the state maintains “ultimate responsibility” and must step in if the local agency
cannot provide the necessary services); Claremont School Dist. v. Governor, 794 A.2d 744 (N.H.
2002) (““While the State may delegate [to local school districts] its duty to provide a constitutionally
adequate education, the State may not abdicate its duty in the process.”); letter and white paper from
American Civil Liberties Union Foundation et al to the Nevada Supreme Court, regarding Obligation
of States in Providing Constitutionally-Mandated Right to Counsel Services (Sept. 2, 2008) (“While
a state may delegate obligations imposed by the constitution, ‘it must do so in a manner that does not
abdicate the constitutional duty it owes to the people.’”), http://www.nlada.net/sites/default/files/nv_
delegationwhitepaper09022008.pdf.

60 AMERICAN BAR Ass’N, ABA TeN PrINcIPLES OF A PuBLic DEFENSE DELIVERY SysTEM, Principle 2 cmt.
(2002).

®1 Tex. Gov’T CopE ANN. § 79.034 (West 2017).

2 Tex. Gov’t CopE ANN. § 79.034(a) (West 2017).

3 Tex. ApmIN. Cobk tit. 1, § 174.51 (2018).

% Tex. ApmiN. Copk tit. 1, §§ 174.1 through 174.4 (2017).

%5 Tex. ApMmIN. CopE tit. 1, §§ 174.10 through 174.25 (2018).
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+ independence of the defense function from undue political and judicial
interference;

» the qualifications, training, and supervision of appointed lawyers;

» carly appointment of and continuous representation by a qualified lawyer;

» fair compensation of appointed counsel and provision for overhead and
necessary case related expenses; and

* reasonable maximum caseloads (other than in contract systems).

Even were TIDC to adopt further standards, TIDC has extremely limited ability to
monitor compliance with standards at the local level, because TIDC is currently
authorized only 11 full-time people to ensure that each and every indigent defendant
receives effective assistance of counsel in well over 900 trial courts spread across 254
counties. When TIDC attempts to monitor counties’ policy and fiscal compliance, it
does not have adequate resources to conduct qualitative assessments of the indigent
defense services provided in those counties. And, if TIDC did promulgate standards
and had the staffing to adequately monitor compliance, it lacks statutory authority to
enforce those standards.

RECOMMENDATION A: Local Armstrong County and Potter County
policymakers and stakeholders should advocate for the State of Texas to form a
legislative committee to study how best to fulfill the state’s Sixth and Fourteenth
Amendment responsibilities to ensure that each indigent defendant who faces
the possibility of incarceration in a criminal case receives effective assistance of
counsel.

The Texas legislature is the proper forum for making decisions about the best way

for the State of Texas to enforce the right to counsel. The Sixth Amendment Center
provides the following information as an educational guide about ways in which other
states have done so.

States have determined three ways in which a state can ensure that its Sixth
Amendment obligations are fulfilled: a unified state system; assessing penalties
on local governments for non-compliance; and providing state funding to local
governments to enable compliance.

Unified state system. When Montana created its statewide indigent defense
commission in 2005,%° the state determined it could best ensure uniformly effective
assistance of counsel by administering indigent defense services at the state level. But
the state struggled with how to pay for the improved services, including compliance
with standards. After exploring many options, Montana elected to cap the amount
that counties were required to spend on indigent defense at the amount they had spent
during the immediate prior year. The state adjusted the matrix by which it provides

¢ Montana Public Defender Act, 2005 Mont. Laws ch. 449.
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funding to counties for all obligations, and essentially lowered the state’s financial
obligations to the counties by the capped amount.

In effect, Montana’s public defense system became 100% state funded, though the
state did not have to come up with the entire funding amount in the first year. This is a
good deal for counties, because the counties are assured that their spending on indigent
defense is never going to increase regardless of any future expansion of the right to
counsel by the U.S. Supreme Court or increased responsibilities based on standards.
And, it is easier to enforce standards statewide, because the delivery of all right to
counsel services throughout Montana is under the auspices of the state commission and
it is incumbent on the commission to argue for adequate resources to meet standards
through the normal state budgeting process.

Penalties for non-compliance. In 2014, the Idaho legislature created the Idaho State
Public Defender Commission (SPDC) within the Department of Self-Governing
Agencies®’ — under a constitutional provision in Idaho that means the commission,
though technically in the executive branch, does not have to answer directly to the
governor. The SPDC is empowered to promulgate standards consistent with Cronic
and the ABA Ten Principles.®® Idaho’s counties continue to administer and oversee the
delivery of trial level indigent defense services at the local level.

Counties can apply to the SPDC for financial assistance in meeting state standards,
though they must comply with the standards without regard to whether they seek
state funding.®” The hammer to compel compliance with standards is significant. If
the SPDC determines that a county “willfully and materially” fails to comply with
state standards, and if the SPDC and county are unable to resolve the issue through
mediation, the SPDC is authorized to step in and remedy the specific deficiencies,
including by taking over all services and charging the county for the cost.” If the
county does not pay within 60 days, “the state treasurer shall immediately intercept
any payments from sales tax moneys that would be distributed to the county,” the
intercepted funds go to reimburse the commission, and the “intercept and transfer
provisions shall operate by force of law.””"!

State funding to enable compliance. As in Idaho, Michigan counties remain
responsible for administering and overseeing trial level indigent defense services.
However, the Michigan legislature did something similar to Montana in terms of
capping costs to counties. There, counties are required to annually spend no less than
the average of the funding they spent in the three fiscal years preceding the adoption of

%7 Idaho Public Defense Act, 2014 Idaho Sess. Laws H0542 (codified as amended at Ipano CobE §
19-848 et seq. (2018)).

8 IpaHo CopE § 19-850(a)(vii) (2018).

% IpaHo CopE § 19-862A (2018).

7% IpaHo CopE § 19-862A(11) (2018).

71 IpaHo CopE § 19-862A(12) (2018).
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the Michigan Indigent Defense Commission Act.””> Any new monies to meet standards
above and beyond that required local spending amount are the responsibility of the
state.

As each new standard is promulgated and approved by the state, the Act requires each
Michigan county to submit a plan for how it intends to meet the new standard. For
example, if the MIDC requires counties to implement continuous representation by
the same attorney appointed to represent a defendant, and if County A traditionally
uses horizontal representation (i.e., one attorney handles the arraignment, a different
lawyer handles preliminary hearings, a third attorney handles trial, etc.), then County
A might submit a plan to MIDC stating that they need to hire additional attorneys at
an additional cost of, say, $500,000 to comply with the new standard. If MIDC then
approves the county’s plan, the additional costs get factored into a statewide plan
presented to the governor and legislature during budget negotiations. So, if county
compliance with state standards requires additional funding, the state is the responsible

party.

However, if a local unit of government fails to meet MIDC standards, the MIDC is
authorized to take over the administration of indigent criminal defense services for the
local unit of government. As a disincentive for counties to purposefully fail to meet
standards, the Act mandates that county government in jurisdictions taken over by
MIDC will pay a percentage of the costs the MIDC determines are necessary to meet
standards, in addition to the county’s originally required local contribution — in the first
year, the county will have to pay 10% of the state costs, increasing to 20% in year two
of a state take-over, and 30% in year three.

FINDING 2: The system for providing the Sixth Amendment right to counsel to
indigent defendants in Armstrong County and Potter County lacks independence
from both the judicial and the political branches of county government. Every
aspect of providing representation to indigent defendants who face incarceration
in the counties is subject to undue interference by the trial court judges.

In United States v. Cronic, the U.S. Supreme Court pointed to the deficient
representation received by the defendants known as the “Scottsboro Boys” in the case
of Powell v. Alabama as exemplifying the constructive denial of the right to counsel.”®
Perhaps the most noted critique of the Scottsboro Boys’ defense is that it lacked

702 MicH. Comp. Laws §§ 780.983(h), 780.993 (2017).

703 United States v. Cronic, 466 U.S. 648, 659-60 (1984) (“[1]f counsel entirely fails to subject the
prosecution’s case to meaningful adversarial testing, then there has been a denial of Sixth Amendment
rights that makes the adversary process itself presumptively unreliable. . . . Circumstances of that
magnitude may be present on some occasions when, although counsel is available to assist the accused
during trial, the likelihood that any lawyer, even a fully competent one, could provide effective
assistance is so small that a presumption of prejudice is appropriate without inquiry into the actual
conduct of the trial. Powell v. Alabama, 287 U.S. 45 (1932), was such a case.”).
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independence from governmental interference, specifically from the judge presiding
over the case. Regarding judicial interference, the Powell Court observed that the right
to counsel rejects the notion that a judge should direct the defense:

[H]ow can a judge, whose functions are purely judicial, effectively
discharge the obligations of counsel for the accused? He can and should
see to it that, in the proceedings before the court, the accused shall

be dealt with justly and fairly. He cannot investigate the facts, advise
and direct the defense, or participate in those necessary conferences
between counsel and accused which sometimes partake of the inviolable
character of the confessional.”™

In Strickland v. Washington, the U.S. Supreme Court declared that “independence
of counsel” is “constitutionally protected,” and “[g]overnment violates the right to
effective assistance when it interferes in certain ways with the ability of counsel to
make independent decisions about how to conduct the defense.””%

Other U.S. Supreme Court decisions confirm the constitutional requirement that
defense counsel be independent of both the judicial and political arms of government.
In the 1979 case of Ferri v. Ackerman, the Court stated that “independence” of
appointed counsel to act as an adversary is an “indispensable element” of “effective
representation.”’® Two years later, the Court observed in Polk County v. Dodson that
a state has the “constitutional obligation to respect the professional independence of
the public defenders whom it engages.”’” Commenting that “a defense lawyer best
serves the public not by acting on the State’s behalf or in concert with it, but rather
by advancing the undivided interests of the client,” the Court notes in Dodson that a
“public defender is not amenable to administrative direction in the same sense as other
state employees.”’%

Despite this, under Texas law, the judges of each county are responsible for
establishing “countywide procedures” for the provision of counsel to indigent
defendants at trial and appeal for crimes punishable by incarceration.”” Thus, in
implementing Texas’ statutory scheme, nearly every aspect of the provision of trial
level right to counsel services is subject to undue judicial interference, because judges
in Texas are required to:

» set the qualifications and training required of attorneys to be appointed in

indigent defense cases;
» select the attorneys eligible to be appointed in criminal cases;

704 Powell v. Alabama, 287 U.S. 45, 61 (1932).

705 Strickland v. Washington, 466 U.S. 668, 686 (1984).
7% Ferri v. Ackerman, 444 U.S. 193, 204 (1979).

77 Polk County v. Dodson, 454 U.S. 312, 321-22 (1981).
798 Polk County v. Dodson, 454 U.S. 312, 321-22 (1981).
79 Tex. Cope Crim Proc. ANN. art. 26.04(a) (West 2017).
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» directly choose the attorney who is appointed in each specific case;

» provide supervision over cases if supervision occurs;

* determine whether and when attorneys are removed from eligibility to be
appointed in criminal cases;

» set the compensation paid to attorneys appointed to represent indigent
defendants through funds allocated by the counties; and

» determine whether experts and investigators are allowed in each specific
criminal case and set the compensation paid to experts and investigators in the
criminal cases of indigent defendants.

Such statutorily required judicial interference opens the door for judges to unduly
influence appointed attorneys. To be clear, it is not that Armstrong County and Potter
County judges who oversee the indigent defense services are malicious or consciously
trying to undermine the basic constitutional right to counsel in the ways described
above. Instead, the judges there are working within a legal and financial construct that
presents them with a series of impossible choices.

When public defense attorneys are provided through a system overseen by judges, the
appointed attorneys inevitably bring into their calculations what they think they need
to do to stay in favor with the judge who appoints and pays them, rather than solely
advocating for the stated interests of the defendant they are appointed to represent as
is their constitutional and ethical duty. Public defense attorneys in judicially controlled
systems understand that their personal compensation along with the resources needed
to properly defend an indigent person require the approval of the judges. So, it does
not take a judge to say overtly, for example: “Do not file motions in my courtroom.”
Fearing the loss of income that can result from displeasing the judge, appointed
attorneys often take on more cases than they can ethically handle, triage their available
working hours in favor of some clients but to the detriment of others, and agree to
work without resources necessary to effective representation, thereby failing to meet
the parameters of ethical representation owed to all clients — all issues that have

been documented throughout this report. This demonstrates why independence of

the defense function is required by all national standards and is the first of the ABA4
Ten Principles; because without independence, the other components necessary in

an indigent defense system capable of ensuring effective assistance of counsel are
unobtainable.

Over 75 years ago, the U.S. Supreme Court stated in Glasser v. United States,
“‘assistance of counsel’ guaranteed by the Sixth Amendment contemplates that such
assistance be untrammeled and unimpaired by a court order requiring that one lawyer
shall simultaneously represent conflicting interests.”’!? Effective assistance of counsel
cannot be ensured in an indigent defense system that places appointed attorneys in a
position where their own interests conflict with those of the defendants whom they

710 Glasser v. United States, 315 U.S. 60, 70 (1942).
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are appointed to represent. Appointed attorneys should not be impeded in advocating
solely for the stated legal interests of their clients by concerns about staying in favor
with the judge who hires them and should not be in a position of weighing their own
financial interests against the legal needs of their appointed clients.

FINDING 3: Because the judges in Armstrong and Potter counties recognize

the inherent conflict in supervising defense attorneys, there is no oversight of

the attorneys appointed to represent indigent defendants in the two counties.

The qualifications, training, and supervision required for appointed private
attorneys in Armstrong County and Potter County are inadequate to ensure
effective assistance of counsel to indigent defendants, and a significant number
of those attorneys accept more appointed cases across Texas’ trial courts than
national standards and the Texas Guidelines for Indigent Defense Caseloads say is
acceptable.

Criminal justice stakeholders in Armstrong County and Potter County generally
believe the minimum qualifications necessary for an attorney to be appointed to
represent an indigent defendant in a criminal case are too low, characterizing the
qualifications for misdemeanor cases as such a “de minimis standard” that eligibility
is “almost automatic” and the felony qualifications as particularly insufficient. For
example, an attorney just one year out of law school who hung out their shingle in
a private practice and sat second chair in one felony jury trial can be appointed to
represent, without any training or oversight, an indigent defendant in a third degree
felony that carries a possible sentence of up to 10 years in prison.”"! Yet the judges
fear setting higher qualification requirements because they are so “desperate” for a
sufficient number of lawyers to be available to represent indigent defendants.

Attorneys and judges alike agree that even the existing requirements are enforced
unevenly, if at all. There is widespread agreement among criminal justice stakeholders
in Armstrong and Potter counties that some portion of the appointed attorneys are not
competent. One judge estimates that upwards of 75% of the lawyers on the first and
second degree felony lists are not in compliance with the requirements of the indigent
defense plan and yet no corrective action is taken. “I don’t think anyone is [providing
oversight],” said one judge, continuing: “I don’t know if it makes a difference, but
why have a plan at all if you’re not going to follow it.” Some appointed attorneys

are dismayed or downright angry that there is no systemic remedy for ineffective
representation. The absence of supervision of appointed attorneys in Armstrong and
Potter counties means, as one lawyer said, that “no one is doing oversight.”

The judges of Armstrong County and Potter County acknowledge that both Texas law
and the judges’ own indigent defense plan require them to supervise the appointed
attorneys. Many of the judges believe it is inappropriate for judges to attempt to

71t See Tex. PENAL CoDE ANN. § 12.34 (West 2017).
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supervise appointed criminal defense attorneys. But were they to try, the judges say
there is a limit to what can be observed from the bench and a further limit to a judge’s
ability to act upon their observations. One judge asked, rhetorically: “Am I supposed to
halt the trial and hold a conference at the bench?”

Perhaps more importantly, though, the judges have little appetite for monitoring
attorneys’ compliance with performance obligations under the indigent defense plan,
because the judges’ interest in keeping dockets moving is directly affected by the
number of attorneys who are available to accept court appointments. As one judge
queried, “How would I make use of that information [that an attorney is failing to
meet performance obligations], when our system is taxed already with few attorneys
handling the most serious felonies?”” Another judge said: “Having few attorneys
available yields accepting lesser quality.” As a result, the judges have no desire to
remove lawyers from the lists due to poor performance, and knowing they will not act
upon information gathered, the judges opt against monitoring the lawyers altogether.

Just as the judges do not monitor the effectiveness of representation provided

by appointed private attorneys to indigent defendants, the judges are similarly
unmotivated to monitor the workloads of those appointed private attorneys. As one
judge explains, “I can’t afford to tell someone on the first degree or second degree
felony lists that they can’t take the next appointment because they have too many
cases. [ need that lawyer here, taking this case!” Another judge points to the need
for appointed private attorneys to be “proactive in self-evaluation of their abilities
to handle caseloads” as “one of the weaknesses in our current plan,” explaining that
“[nJo one is monitoring the total caseloads of each individual counsel except those
individuals who take it upon themselves to self-regulate.”

Finally, no one at the state or local level gathers data to adequately monitor the
workloads of the private appointed attorneys who represent indigent defendants in
Armstrong County and Potter County. While a particular appointed private attorney
may not receive too many cases in Armstrong County or in Potter County, the judges
cannot know the number of indigent defendants that attorney is being appointed to
represent in other counties, let alone the attorney’s private caseload.

FINDING 4: The Armstrong County and Potter County plan for compensating
appointed private attorneys and for providing necessary expenses in indigent
defendants’ cases — including investigators and experts — creates conflicts of
interest between the financial interests of the appointed attorneys and the case
related interests of the indigent defendants whom they are appointed to represent.

The compensation structure for Armstrong County and Potter County can be
summarized as:
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» The flat fees presumptively paid to appointed private attorneys are the same
no matter how few or how many hours the attorney must devote to a case to
provide effective assistance of counsel, and they are inadequately low to assure
the attorney is paid a reasonable fee in addition to overhead costs.

* The only mechanism for appointed private attorneys to receive any
compensation beyond the presumptive flat fee is entirely in the discretion of
the judges who appoint and oversee those attorneys, rendering the attorneys
beholden to the judges for their livelihood.

» Appointed private attorneys fail to request funding from judges for necessary
case related expenses, such as investigators and experts, for fear of upsetting
the judges who appoint them or of inviting judicial interference in the defense
of their appointed clients.

» The compensation paid is inadequate to assure a sufficient number of attorneys
are available to provide effective representation to all indigent defendants.

* The compensation plan causes attorneys to accept appointment in more cases
than they can effectively handle and then attempt to dispose of those cases as
quickly as possible, without regard to the guilt or innocence of the indigent
defendant and without regard to the amount of time necessary to provide
effective assistance of counsel to each indigent defendant.

Although the indigent defense plan in Armstrong and Potter counties calls for
“reasonable” attorney compensation as determined by the “time and effort expended”
by the attorney, payment of a presumptive flat fee per case does just the opposite.
Because attorneys are presumptively paid exactly the same amount no matter how
few or how many hours they devote to a defendant’s case, it is in the attorney’s own
financial interest to spend as little time as possible on each individual defendant’s case.
For example, if an attorney earns $24,000 per year to represent indigent defendants

in the various courts of Armstrong and Potter counties, and if the attorney’s indigent
cases take up all of his available working hours, then this attorney cannot earn more
than $24,000 in a year. On the other hand, if the attorney devotes only half of his
working hours to indigent clients, then he can spend the other half of his working year
on more lucrative paying cases or other employment, thereby greatly increasing his
annual income. A flat fee creates incentives for the attorney to rush a client to plead
guilty without regard to the facts of the case, avoid conducting investigation or legal
research, and avoid engaging in hearings or a trial. The attorney has incentive to favor
the legal interests of paying clients or other employment over the legal interests of the
indigent defendants he is appointed to represent.

The low compensation attorneys receive creates an incentive for attorneys to handle
as many cases as possible and dispose of them as quickly as possible, so that they can
earn enough money to support their legal practices and their personal lives. As one
lawyer stated: “The only way to make money doing this work is by volume.”
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FINDING 5: The combination of a lack of independence, no supervision, and
inadequate attorney compensation means some indigent defendants who face
the possibility of incarceration in Armstrong County and Potter County are
constructively denied the right to counsel at critical stages of criminal cases,
because the appointed private attorneys do not provide effective assistance of
counsel.

For example:

+ In some instances, judges appoint private attorneys to represent indigent
defendants in Armstrong County or Potter County even though the attorneys
have not applied to represent indigent defendants in those counties. Similarly,
judges sometimes appoint private attorneys to represent indigent defendants
in types of cases, such as misdemeanors, even though the attorneys have
not applied to represent indigent defendants in those types of cases. In these
situations, the judges are appointing these attorneys against their will.

* Although indigent defendants who request appointed counsel at magistration
are appointed counsel within four business days of making that request, the
appointed attorney rarely takes any steps in the defense of a case until after
arraignment, other than filing a motion for an examining trial in a felony case.

* Appointed private attorneys frequently fail to seek pre-trial release of detained
indigent defendants.

* Many appointed private attorneys fail to communicate with the indigent
defendants whom they are appointed to represent and fail to provide those
defendants with necessary information that will allow the defendant to make
informed decisions; i.e., they often fail to meet with defendants who are
detained pre-trial, do not accept phone calls from defendants who are detained
pre-trial, leave the courthouse without communicating with both in-custody
and out of custody defendants, and do not meet with either in-custody or out of
custody defendants at any time other than immediately preceding or following
the defendants’ scheduled court appearances.

* After arraignment, indigent defendants charged with felonies in Armstrong
County must travel to Potter County to participate in their own defense, in
violation of their right to venue and impeding their ability to communicate with
their appointed counsel.

* Many appointed private attorneys fail to conduct necessary independent
investigation of the facts in the cases of the indigent defendants whom they are
appointed to represent.

RECOMMENDATION B: The trial court judges responsible under Texas law
for providing and overseeing the Sixth Amendment right to counsel of indigent
defendants in Armstrong County and Potter County should establish a non-
partisan independent commission to oversee all aspects of indigent defense
services, in order to eliminate the dangers of possible undue interference by the
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judicial and political branches of county government. The county commissioners
courts responsible under Texas law for funding the right to counsel should fund
the operations of the commission and the implementation of the methods and
standards it adopts.

Because of the inherent conflicts associated with judicial oversight of right to counsel
services, an independent commission should be established to administer indigent
defense services in Armstrong and Potter counties. The commission should be
authorized to determine the most effective methods of providing attorneys to represent
indigent defendants, within the range of methods authorized by state law and the
TIDC standards. The commission should be authorized to establish, implement, and
enforce mandatory standards regarding the provision of the right to counsel, within the
parameters set by state law and the TIDC standards.

Establishing a commission. The first of the ABA Ten Principles requires that the
public defense function, including the selection, funding, and payment of defense
counsel, be “independent.””'> Commentary to Principle 1 states that the defense
function must be insulated from outside political or judicial interference by a board or
commission appointed by diverse authorities, so that no one branch of government can
exert more control over the system than any others.”"* It is just such a commission that
should be vested with the authority to oversee indigent defense services in Armstrong
County and in Potter County. The judges of each county can establish a commission,
or the judges of both counties can establish a joint commission. Alternatively, the
judges can join together with judges in other panhandle counties to establish a regional
commission.

The Ten Principles rely in part on the National Study Commission on Defense
Services’ (NSC) Guidelines for Legal Defense Systems in the United States (1976).*
The Guidelines were created in consultation with the United States Department of
Justice under a Law Enforcement Assistance Administration grant. NSC Guideline

2.10 states in part: “A special Defender Commission should be established for every
defender system, whether public or private. The Commission should consist of from
nine to thirteen members, depending upon the size of the community, the number of
identifiable factions or components of the client population, and judgments as to which
non-client groups should be represented.”’!>

712 AMERICAN BAR Ass’N, ABA TeN PrRINCIPLES OF A PuBLic DEFENSE DELIVERY SySTEM, Principle 1

(2002).

713 AMERICAN BAR Ass’N, ABA TeN PrINCIPLES OF A PuBLic DEFENSE DELIVERY SysTEM, Principle 1 cmt.
(2002).

714 NATIONAL STUDY COMM’N ON DEFENSE SERVS., GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE UNITED
StatEs (1976).

715 NATIONAL STUDY COoMM’N ON DEFENSE SERVS., GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE UNITED
STATES, guideline 2.10 (1976).
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NSC Guideline 2.10 provides that the members of the commission members should be
selected according to the following criteria:
(a) The primary consideration in establishing the composition of the
Commission should be ensuring the independence of the Defender
Director. (b) The members of the Commission should represent a
diversity of factions in order to ensure insulation from partisan politics;
(c) No single branch of government should have a majority of votes on
the Commission; (d) Organizations concerned with the problems of the
client community should be represented on the Commission; [and] (e) A
majority of the Commission should consist of practicing attorneys.”’'¢

In practice, jurisdictions with indigent defense commissions generally give an
equal number of appointments to the executive, legislative, and judicial branches
of government. To fill out the remainder of appointments, governments often give
responsibility for one or two positions to the bar associations.

NSC Guideline 2.10 states further that the commission should not include sitting
judges, prosecutors, or law enforcement officials.”!” Many jurisdictions find former
judges, prosecutors, and law enforcement officials to make very good commission
members. Additionally, more and more states have found it a conflict to have any
member that stands to benefit financially from the policies of the commission. This
means that some states have banned attorneys who currently handle public cases from
serving on such commissions, typically imposing a cleansing period before appointing
a criminal defense attorney to serve on the commission.

Determining the methods of providing the right to counsel. State law allows any of
five methods of providing counsel to represent indigent defendants in criminal cases:

a public appointment list (often referred to as a “wheel”); an “alternative program”;
direct appointment of an attorney in a felony case; a managed assigned counsel
program; or a public defender office.”'® Each method of providing counsel is subject to
specific statutory requirements.’”"’

Decisions about the most efficient and effective manner of providing counsel will
necessarily require the local indigent defense commission to gather and analyze
information about the number of indigent defendants entitled to request appointed

716 NATIONAL STUDY CoMM’N ON DEFENSE SERVS., GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE UNITED

STATES, guideline 2.10 (1976).

717 NATIONAL STUDY COoMM’N ON DEFENSE SERVS., GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE UNITED
STATES, guideline 2.10 (1976).

718 Tex. Cope Crim Proc. ANN. art. 26.04(a) (West 2017).

719 Public appointment list, TEx. Cobe CriM Proc. AnN. art. 26.04(a), (b)(5), (d), (e) (West 2017);
alternative program, TEx. Cope Crim Proc. ANN. art. 26.04(g), (h) (West 2017); direct appointment,
Tex. Cobe CriM Proc. ANN. art. 26.04(i) (West 2017); managed assigned counsel, TEx. Cope CriM Proc.
ANN. art. 26.047 (West 2017); and public defender office, TEx. Cope CriM Proc. ANN. arts. 26.044,
26.045 (West 2017).
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counsel and the number of attorneys necessary to provide effective representation

to each indigent defendant. Generally speaking, a public defender office staffed

by salaried government employees becomes more economical as the scale of
representation increases. Indeed, national standards as summarized in ABA Principle

2 require a public defender office in any jurisdiction where caseload is “sufficiently
high.”7*

Establishing, implementing, and enforcing standards. The local independent
commission overseeing the provision of the right to counsel in Armstrong County and
Potter County should establish, implement, and enforce mandatory standards for, at
least:

» the criteria for and method of determining whether a defendant is indigent, such
that all defendants are treated equally;

» the qualifications, training, and supervision required for appointed attorneys,
sufficient to ensure the provision of effective assistance of counsel to indigent
defendants, and training and supervision should be mandatory and provided
through and funded by the commission;

» the procedures for appointing an attorney to represent each indigent defendant
in each case, and if the commission establishes more than one method of
providing indigent defense services, then the percentage and types of cases to
be handled by the attorneys secured through each of those methods;

» the procedures for appointed attorneys to obtain funding for necessary case
related expenses, including for investigators and experts, and the judge
presiding over a case should not determine whether expenses are made
available in that case;

» the compensation paid to and the procedures for paying appointed attorneys,
ensuring that flat fees are eliminated, that appointed private attorneys are paid
an hourly rate sufficient to provide a reasonable fee in addition to overhead
and case related expenses, and that the hourly rate is re-evaluated annually and
adjusted as needed to produce a sufficient number of attorneys to represent all
indigent defendants who request appointed counsel;

* mandatory workload limits for all appointed attorneys, which should not exceed
those allowed under either the NAC standards or the Texas guidelines; and

» performance duties of all appointed attorneys and oversight to ensure
compliance.

The county commissioners who are responsible under Texas law for funding the
Sixth Amendment right to counsel of indigent defendants in Armstrong County and
Potter County must provide funding adequate for the operations of the commission
and to implement and enforce commission standards and methods, to ensure effective
assistance of counsel to each indigent defendant.

720 AMERICAN BAR Ass’N, ABA TeN PriNcIPLES OF A PuBLic DEFENSE DELIVERY SySTEM, Principle 2

(2002).
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FINDING 6: Some indigent defendants who face the possibility of incarceration
in Armstrong County and Potter County are denied the right to counsel at
critical stages of criminal cases. This problem is particularly egregious in Potter
County where misdemeanor defendants face direct, overt pressure to forego
exercise of their constitutional right to counsel and where more than 74% of all
misdemeanor defendants in Potter County are estimated to be pro se.

The most glaring example of denial of the right to counsel occurs in Potter County
misdemeanor cases, where sheriff’s office personnel, county attorney’s office
personnel, and county court at law judges exert direct, overt pressure on indigent
defendants to forego exercise of their constitutional right to counsel. As one Potter
County official said, misdemeanor proceedings are by their nature “high-volume

and high-pressure” and there is a general interest in “moving cases along.” That,
however, is exactly what the U.S. Supreme Court says the right to counsel is intended
to protect against: “[T]he volume of misdemeanor cases, far greater in number than
felony prosecutions, may create an obsession for speedy dispositions, regardless of the
fairness of the result.”””!

Misdemeanors matter. For most people, our nation’s misdemeanor courts are the place
of initial contact with our criminal justice systems. Much of a citizenry’s confidence
in the courts as a whole — their faith in the state’s ability to dispense justice fairly and
effectively — is framed through these initial encounters. Although a misdemeanor
conviction carries less incarceration time than a felony, the collateral consequences
can be just as severe. Going to jail for even a few days may result in a person losing
professional licenses, being excluded from public housing and student loan eligibility,
or even being deported. A misdemeanor conviction and jail term may contribute to the
break-up of the family, the loss of a job, or other consequences that may increase the
need for both government-sponsored social services and future court hearings (e.g.,
matters involving parental rights) at taxpayers’ expense.

Perhaps no one truly favors Potter County’s “plea court” system, and it was not
established by conscious decision-making. Offering unrepresented defendants the
opportunity to negotiate directly with prosecutors is a long-standing practice in the
county that evolved over many decades. For example, one Potter County official
recalled the misdemeanor process from the early 1980s: “I can remember [the arresting
officers] would just bring the defendants straight to the county attorney’s office” to
negotiate plea deals.

The “plea court” practices in Potter County survive through inertia. The county
attorney’s office estimates that 25% of out of custody unrepresented defendants elect

721 Argersinger v. Hamlin, 407 U.S. 25, 34 (1972).
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to speak with a prosecutor at arraignment,” whereas “closer to 90%" of in-custody
unrepresented defendants meet with prosecutors at arraignments.

Some senior prosecutors in the county attorney’s office are concerned that having
unrepresented defendants meet directly with prosecutors is “fraught with perils” and
likely produces unjust outcomes. For example, prosecutors in the county attorney’s
office have broad discretion in both initial charging decisions and plea offers. Many
of the assistant prosecutors are just beginning their legal careers, and due to the high
volume of cases there is little time for training and supervising them. As a result,
different prosecuting attorneys apply different standards. Senior prosecutors are
concerned that untrained and inexperienced prosecutors occasionally make plea offers
to jail time that should have been for pretrial diversion or, worse, that unrepresented
defendants agree to plead guilty in cases that should never have been filed in the first
place.

Prosecutors are uncomfortable negotiating with unrepresented defendants. “If I had
my choice, there would be a defense lawyer here,” said one prosecutor, pointing to
the room full of unrepresented defendants during arraignments. Another prosecutor
equated his role at misdemeanor arraignments to that of a public defender office
attorney: “Normally, a public defender would do what I’'m doing right now — going
through the offer, helping [defendants] understand where they are in their case, and
advising them on what they want to do.”

The Potter County Attorney “wears two hats” and, at least in part for that reason, does
not eliminate the policy of prosecutors negotiating with unrepresented defendants. On
the one hand, the county attorney represents the county as prosecutor. In that position,
the county attorney has the ethical “responsibility to see that justice is done, and not
simply to be an advocate.”’> On the other hand, the Potter County Attorney serves

as the county’s attorney, which includes a “financial duty to hold down the costs

of indigent defense.” Some fear that ensuring the right to counsel to every indigent
defendant charged with a misdemeanor could “create some serious fiscal problems for
the county.”

722 By comparison, during one of the walk-in arraignments observed by the Sixth Amendment Center,

18 out of approximately 30 unrepresented defendants in total (60%) opted to meet with prosecutors. Of
those, five unrepresented defendants accepted the prosecutor’s plea offer.

72 Tex. DiscipLINARY RULES oF PROF’L ConpucT 1. 3.09 cmt 1. As national standards explain, a
prosecutor has the “specific obligation” not to “initiate or exploit any violation of a suspect’s right

to counsel,” nor to “initiate or encourage efforts to obtain waivers of important pretrial, trial or
post-trial rights from unrepresented persons.” See, e.g., American Bar Ass’n Comm. on Ethics &

Prof’l Responsibility, Formal Op. 486 (2019) (setting forth ethical obligations of prosecutors in
negotiating plea bargains for misdemeanor offenses); American Bar Ass’n Comm. on Ethics & Prof’l
Responsibility, Formal Op. 454 at 3 n.10 (2009) (stating that a prosecutor’s interest “in a criminal
prosecution is not that it shall win a case, but that justice shall be done”) (quoting Berger v. United
States, 295 U.S. 78, 88 (1935)); American Bar Ass’n Comm. on Ethics & Prof’l Responsibility, Formal
Op. 467 at 1 (2014) (same).
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According to the Texas Office of Court Administration,’?* over 1,500 misdemeanor
defendants plead guilty each year on average in Potter County; that is nearly 65% on
average of all misdemeanor cases.

OCA OCA OCA OCA OCA 5VR
FY2014 FY2015 FY2016 FY2017 FY2018 AVG _

OCA reported misd cases disposed 2,823 2,597 2,492 2,088 1,975 2,395
OCA reported misd cases disposed by guilty plea 1,669 1,534 1,680 1,502 1,382 1,553
% misd cases disposed by guilty plea 99.12% 59.07% 67.42% 71.93% 69.97% 64.86%

An estimate relying on solely OCA data shows that on average over 74% of all
misdemeanor defendants in Potter County are not represented by counsel.””

OCA OCA OCA OCA OCA 5VR
FY2014 FY2015 FY2016 FY2017 FY2018 AVG _

OCA reported misd cases disposed 2,823 2,597 2,492 2,088 1,975 2,395
OCA reported retained counsel at disposition 462 370 389 148 0 274
OCA reported appt'd counsel at filing or after 296 486 685 249 0 343
estimated pro se 2,065 1,741 1,418 1,691 1,975 1,778
% pro se 73.15% 67.04% 56.90% 80.99% 100.00% 74.24%

It is impossible to know from the data collected by any state agency or by Potter
County exactly how many of those defendants who plead guilty are also unrepresented
by counsel, much less how many of those defendants are indigent.

Based on the only available data, on average, at least 39.10% of all 2,395 misdemeanor
defendants plead guilty in Potter County each year without speaking to counsel.””® That
is an average of 936 misdemeanor defendants each year who may be able to retain
counsel and simply choose to represent themselves, but it is also possible that those
936 misdemeanor defendants are indigent and entitled to public counsel.

724 See Court Activity Database, Statistics & Other Data, TEXas JubiciaL BRANCH, http://www.txcourts.
gov/statistics/court-activity-database/.
72 See Court Activity Database, Statistics & Other Data, TExas JubiciaL BRANCH, http://www.txcourts.
gov/statistics/court-activity-database/.

Alternatively, as explained in chapter 3, TIDC uses a combination of OCA data and TIDC data
to estimate the number of pro se misdemeanor defendants. TIDC calculates that an average of 2,649
misdemeanor cases were disposed in Potter County each year during TIDC’s (Oct. through Sept.) fiscal
years 2014 through 2018. Of those 2,649 disposed misdemeanors cases, TIDC estimates that an average
of 1,778 of the defendants in those cases were pro se, or 67%.
726 An average of 2,395 misdemeanor cases are disposed each year, equaling 100% of all cases. An
average of 1,553 misdemeanor defendants plead guilty in those disposed cases each year, equaling
64.86% of all cases. An average of 1,778 misdemeanor defendants are estimated to be pro se in those
disposed cases each year, equaling 74.24% of all cases. If 64.86 out of every 100 defendants plead guilty
and 74.24 out of every 100 defendants are pro se, then at least 39.10 out of every 100 defendants are
both pro se and plead guilty.
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In addition to misdemeanor defendants in Potter County, other indigent defendants
who face the possibility of incarceration in Armstrong County and Potter County are
denied the right to counsel at critical stages of criminal cases:

* Under state law, all indigent defendants charged with Class C misdemeanors in
justice of the peace courts and municipal courts are denied the right to counsel
when facing up to three days in jail for contempt of court and when facing jail
confinement for failure to pay fines & fees.

» At present, there are no attorneys qualified and available to be appointed to
represent indigent defendants who face the death penalty at trial in a capital
murder case in Armstrong County or Potter County and who for whatever
reason are not represented by the Regional Public Defender Office for Capital
Cases.

* Some indigent defendants charged with felonies or jailable misdemeanors may
be denied the right to counsel when court coordinators in Armstrong County or
Potter County find them to be not indigent because their net household income
appears to exceed 125% of the federal poverty guidelines, but fail to determine
whether the defendant is unable to retain private counsel without substantial
hardship to the defendant or the defendant’s dependents.

RECOMMENDATION C: To ensure that all waivers of the right to counsel are
made knowingly, voluntarily, and intelligently, all Armstrong County and Potter
County criminal justice system participants should follow state law and prohibit
all communication between prosecutors & prosecution staff and unrepresented
defendants, unless and until defendants have been informed of their right to
appointed counsel by a judicial officer, a judge has conducted the legally required
colloquy, and a defendant has executed a written waiver of the right to counsel.
Law enforcement personnel should be prohibited from giving defendants advice
about their right to counsel choices.

Under Texas law, when any defendant appears without counsel in an adversary judicial
proceeding, the court “may not direct or encourage the defendant to communicate
with” the prosecutor, unless and until the court advises the defendant of the right to
counsel and the defendant has the opportunity to request counsel and that request is
either denied or the defendant waives the right to counsel.”’

Prosecutors who speak directly with defendants, on their own volition or at the
suggestion of the judge, risk violating their ethical duties in addition to state law.

As the report of the National Right to Counsel Committee, Justice Denied, notes:

“Not only are such practices of doubtful ethical propriety, but they also undermine
defendants’ right to counsel.”’?® The National Right to Counsel Committee report notes
further:

727 Tex. CopE Crim Proc. AnN. art. 1.051(f-2) (West 2017).
728 NATIONAL RIGHT T0 COUNSEL CoMM’N, JUSTICE DENIED: AMERICA’S CONTINUING NEGLECT OF OUR
ConsTITUTIONAL RIGHT TO CouNsEL 88 (2009).
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Beyond the court’s role in making certain that a defendant’s waiver of
counsel is valid, prosecutors have a professional responsibility duty
“not [to] give legal advice to an unrepresented person, other than the
advice to secure counsel.” Similarly, the ABA has recommended that
prosecutors should refrain from negotiating with an accused who is
unrepresented without a prior valid waiver of counsel. Prosecutors also
are reproached by the ABA to ensure that the accused has been advised
of the right to counsel, afforded an opportunity to obtain counsel,

and not to seek to secure waivers of important pretrial rights from an
accused who is unrepresented.””

FINDING 7: Indigent defendants are routinely required to repay Armstrong
County and Potter County for the cost of the Sixth Amendment representation
provided to them, despite having been determined by a court to be indigent and
without any hearing (or evidence) to show that they have the financial ability to
pay these costs.

State law defines “indigent” as “a person who is not financially able to employ
counsel””*” and provides that “[a] defendant who is determined by the court to be
indigent is presumed to remain indigent for the remainder of the proceedings in the
case unless a material change in the defendant’s financial circumstances occur.””! An
allegation of a material change in the defendant’s circumstances can be raised by the
defendant, the appointed defense attorney, or the prosecutor.” If, and only if, a judge
determines on the basis of that evidence that a defendant “previously determined to be
indigent” is “not indigent,” can that defendant be ordered to pay in whole or in part for
the actual costs of the indigent defense representation provided to him.”*?

The practice of the courts in Armstrong and Potter counties of ordering indigent
defendants to repay the cost of their representation, without receiving evidence to show
that these defendants are no longer indigent prior to imposing these costs on them,
violates state law. The Texas Court of Criminal Appeals has directly spoken to this
practice on at least three occasions.”*

729 NATIONAL RIGHT TO COUNSEL ComM., JUSTICE DENIED: AMERICA’S CONTINUING NEGLECT OF OUR

ConsTITUTIONAL RIGHT TO CoUNsSEL 88 (2009) (citing AMERICAN BAR Ass’N, MoDEL RULES OF PROF.
ConpucT 1. 4.3); AMERICAN BAR ASS’N, STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION §§
3-3.10(a), (c), 3-4.1(b) (3d ed. 1993).

70 Tex. Cope Crim Proc. AnN. art. 1.051(b) (West 2017).

71 Tex. CopE Crim Proc. AnN. art. 26.04(p) (West 2017).

72 Tex. CopE Crim Proc. AnN. art. 26.04(p) (West 2017).

73 Tex. Copk CriM Proc. ANN. art. 26.05(g) (West 2017); Armstrong, Potter and Randall District Court
and County Court Plan, ] II.C.iv.2., v. (adopted Oct. 6, 2011 and subsequently amended).

7% In re Daniel, 396 S.W.3d 545 (Tex. Ct. Crim. App. 2013); Armstrong v. State, 340 S.W.3d 759
(Tex. Ct. Crim. App. 2011); Mayer v. State, 309 S.W.3d 552 (Tex. Ct. Crim. App. 2010).
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In Mayer v. State, the Texas Court of Criminal Appeals held that, under article
26.05(g), “the defendant’s financial resources and ability to pay are explicit critical
elements in the trial court’s determination of the propriety of ordering” the defendant
to repay such costs.”?> Moreover, the Court observed that, under article 26.04(p) of the
Texas Code of Criminal Procedure, “[a] defendant who is determined by the court to
be indigent is presumed to remain indigent for the remainder of the proceedings in the
case unless a material change in the defendant’s financial circumstances occurs.””*¢ As
such, a trial court’s failure to conduct “sufficient inquiry” into the financial status of a
defendant, whom the trial court had previously determined to be indigent, constitutes
grounds to delete an order to repay the county for the cost of court appointed
counsel.”’

Reaffirming its Mayer decision, the Court of Criminal Appeals held in In re Daniel
that a district clerk had “no basis” under law to assess court appointed counsel fees
that were “not predicated upon any findings whatsoever.””*® The Daniel case involved
a felony defendant who was convicted and was assessed $295.25 in court costs, but
no attorney fees, as part of the trial court’s judgment. More than nine years later, the
district clerk issued a “Bill of Cost” assessing the defendant $7,945.00 for the cost of
appointed counsel. The Court of Criminal Appeals stated: “In the apparent absence
of an order from the trial court under Article 26.05(g) mandating the reimbursement
of appointed attorney fees — not to mention the necessary finding that a previously
indigent applicant has the present financial wherewithal to pay those appointed
attorney fees — the District Clerk lacked any authority to assess attorney fees as part of
the belated ‘Bill of Cost” . . ..”"*

And in Armstrong v. State, the Court of Criminal Appeals held that the assessment of
court appointed counsel fees as part of a certified bill of costs “need neither be orally
pronounced nor incorporated by reference in the judgment to be effective.”’#

RECOMMENDATION D: All judges in Armstrong County and in Potter County
should cease ordering indigent defendants to pay the costs of their indigent
defense representation unless and until defendants have been proven through
evidence at a contradictory hearing to have the present ability to pay.

7% Mayer v. State, 309 S.W.3d 552, 556 (Tex. Ct. Crim. App. 2010).

76 Mayer v. State, 309 S.W.3d 552, 557 (Tex. Ct. Crim. App. 2010).

77 Mayer v. State, 309 S.W.3d 552, 555-57 (Tex. Ct. Crim. App. 2010) (affirming the Amarillo Court
of Appeals’ judgment that “the trial court erred in ordering reimbursement of appointed attorney fees”).
78 In re Daniel, 396 S.W.3d 545, 548-49 (Tex. Ct. Crim. App. 2013).

7% In re Daniel, 396 S.W.3d 545, 549 (Tex. Ct. Crim. App. 2013).

740 Armstrong v. State, 340 S.W.3d 759, 766 (Tex. Ct. Crim. App. 2011).
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