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$5*80(17

³(YHU\�SUREOHP�LV�DQ�RSSRUWXQLW\�LQ�GLVJXLVH�´��7KLV�TXRWH��FRPPRQO\��EXW�TXHVWLRQDEO\��

DWWULEXWHG�WR�-RKQ�$GDPV��IXOO\�DSSOLHV�WR�WKLV�FDVH���7KH�SUHVHQW�FDVH�GUDZV�LQWR�IRFXV�WKH�ORQJ�

VWDQGLQJ�� V\VWHPLF� SUREOHPV� LQ� WKH� ZD\� SULYDWH� ODZ\HUV� DUH� DSSRLQWHG� WR� UHSUHVHQW� LQGLJHQW�

FULPLQDO�GHIHQGDQWV�LQ�WKH�6XSHULRU�&RXUW���7KDW�V\VWHP�RI�DSSRLQWPHQWV�LV�LQGHHG�GHHSO\�IODZHG��

DGPLQLVWHUHG� ZLWKRXW� UHJDUG� WR� WKH� UHTXLUHPHQWV� RI� VWDWXWH�� IXQGDPHQWDOO\� XQIDLU� WR� ERWK� WKH�

DFFXVHG�DQG�FRXQVHO��DQG�LQ�XUJHQW�QHHG�RI�UHIRUP���

7KLV�&RXUW��DV�WKH�UHSRVLWRU\�RI�WKH�³VXSUHPH�MXGLFLDO�SRZHU�RI�WKH�7HUULWRU\�´���9�,�&����

����DQG�LQ�WKH�H[HUFLVH�RI�LWV�VXSHUYLVRU\�MXULVGLFWLRQ��KDV�DQ�LGHDO�RSSRUWXQLW\�WR�HIIHFW�VXFK�UHIRUP���

,W�KDV�WKH�RSSRUWXQLW\�WR�VXEVWDQWLDOO\�LPSURYH�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH�LQ�WKH�9LUJLQ�,VODQGV�����

����7+(�&2167,787,21$/�)5$0(:25.��

7ZR�FHOHEUDWHG�8QLWHG�6WDWHV�6XSUHPH�&RXUW�FDVHV�� ������8�6���������

6�&W���������/�(G�������������DQG� ������8�6����������6�&W���������/�(G������

��������HVWDEOLVK�WKH�ULJKW�RI�WKH�LQGLJHQW�DFFXVHG�WR�FRXQVHO�DW�WKH�H[SHQVH�RI�WKH�JRYHUQPHQW����

)URP� WKH�YHU\�EHJLQQLQJ��RXU�VWDWH�DQG�QDWLRQDO�FRQVWLWXWLRQV�DQG�
ODZV� KDYH� ODLG� JUHDW� HPSKDVLV� RQ� SURFHGXUDO� DQG� VXEVWDQWLYH�
VDIHJXDUGV�GHVLJQHG�WR�DVVXUH�IDLU�WULDOV�EHIRUH�LPSDUWLDO�WULEXQDOV�LQ�
ZKLFK�HYHU\�GHIHQGDQW�VWDQGV�HTXDO�EHIRUH�WKH�ODZ��7KLV�QREOH�LGHDO�
FDQQRW�EH�UHDOL]HG�LI�WKH�SRRU�PDQ�FKDUJHG�ZLWK�FULPH�KDV�WR�IDFH�
KLV�DFFXVHUV�ZLWKRXW�D�ODZ\HU�WR�DVVLVW�KLP���

������8�6��DW���������6��&W��DW���������
�

$QRWKHU�VHPLQDO�6XSUHPH�&RXUW�FDVH�� ������8�6����������������6��

&W�����������������/��(G���G�������������HVWDEOLVKHV�WKH�FRUROODU\�SULQFLSOH�WKDW�DQ�DFFXVHG�KDV�WKH�

FRQVWLWXWLRQDO� ULJKW� WR� UHSUHVHQWDWLRQ� E\� FRXQVHO��7KH� DWWRUQH\¶V� UHSUHVHQWDWLRQ�PXVW�

VDWLVI\�DQ�REMHFWLYH�VWDQGDUG�RI�³UHDVRQDEOHQHVV�´�� ������8�6��DW����������6��&W��DW��������

7KH� 6L[WK� $PHQGPHQW¶V� ULJKW� WR� FRXQVHO� SUHVXSSRVHV� ³WKH� OHJDO� SURIHVVLRQ
V� PDLQWHQDQFH� RI�
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VWDQGDUGV�VXIILFLHQW�WR�MXVWLI\�WKH�ODZ
V�SUHVXPSWLRQ�WKDW�FRXQVHO�ZLOO�IXOILOO�WKH�UROH�LQ�WKH�DGYHUVDU\�

SURFHVV�WKDW�WKH�$PHQGPHQW�HQYLVLRQV�´� ���

���7+(�67$78725<�)5$0(:25.��

7LWOH����6HFWLRQ������RI�WKH�9LUJLQ�,VODQGV�&RGH��FRGLILHV�WKH�6L[WK�$PHQGPHQW�ULJKW�RI�

DQ\�SHUVRQ�DFFXVHG�RI�D�IHORQ\��RU�RI�DQ\�PLVGHPHDQRU�LQ�ZKLFK�³LPSULVRQPHQW�PD\�EH�LPSRVHG�´�

WR�EH�UHSUHVHQWHG�E\�FRXQVHO��ZKR�³ZLOO�EH�DSSRLQWHG�WR�UHSUHVHQW�KLP�LI�KH�LV�ILQDQFLDOO\�XQDEOH�

WR�REWDLQ�VDPH�´����9�,�&���������D������

� 6HFWLRQ������D��IXUWKHU�SURYLGHV�WKDW�WKH�&RXUW�³VKDOO�UHIHU�VXFK�GHIHQGDQW�WR�WKH�2IILFH�RI�

WKH� 3XEOLF� 'HIHQGHU�� ZKLFK� 3XEOLF� 'HIHQGHU� VKDOO� UHSUHVHQW� KLP� DW� HYHU\� VWDJH� RI� WKH�

SURFHHGLQJ«�´�� �+RZHYHU��ZKHQ�³FLUFXPVWDQFHV�ZDUUDQW´�LQ� WKH�MXGJPHQW�RI�WKH�FRXUW�� WKH�

FRXUW�PD\�³DVVLJQ�RWKHU�FRXQVHO�WR�UHSUHVHQW�WKH�GHIHQGDQW�DW�HYHU\�VWDJH�RI�WKH�SURFHHGLQJV����´���

9�,�&���������D�����

:KHQ�LW�FRPHV�WR�WKH�DSSRLQWPHQW�RI�SULYDWH�FRXQVHO��6HFWLRQ������KDV�D�QXPEHU�RI�FULWLFDO�

SURYLVRV���

>�@� 6XFK� FRXQVHO� DUH� WR� EH� DSSRLQWHG� IURP� D�³ RI� SULYDWH� DWWRUQH\V�
PDLQWDLQHG�E\�WKH�6XSHULRU�&RXUW�IRU�WKLV�SXUSRVH�´� �� ���

>�@� 3ULYDWH� DWWRUQH\� DSSRLQWPHQWV� PD\� WDNH� SODFH� ³LQ� QR� PRUH� WKDQ� ���
SHUFHQW� LQ�FDVHV�RI�GHIHQGDQWV�ZKR�E\� UHDVRQ�RI� LQGLJHQFH��DUH�XQDEOH� WR�REWDLQ�
FRXQVHO�´� ���

                                                           
��7KH�2UJDQLF�$FW� RI� ������ ���8�6�&�� �� ������ LQFRUSRUDWHV� WKH�6L[WK�$PHQGPHQW� DQG�

HVVHQWLDOO\�DOO�RWKHU�LQGLYLGXDO�ULJKWV�DQG�OLEHUWLHV�RI�WKH�%LOO�RI�5LJKWV��� � ������)��G�
������±�����UG�&LU���������6HFWLRQ������³H[SUHVVHV�WKH�FRQJUHVVLRQDO�LQWHQWLRQ�WR�PDNH�WKH�IHGHUDO�
&RQVWLWXWLRQ�DSSOLFDEOH�WR�WKH�9LUJLQ�,VODQGV�WR�WKH�IXOOHVW�H[WHQW�SRVVLEOH�FRQVLVWHQW�ZLWK�LWV�VWDWXV�
DV�D�WHUULWRU\�´���

��,QGHHG��WKH�9LUJLQ�,VODQGV��WR�LWV�FUHGLW��UHFRJQL]HG�WKH�ULJKW�RI�WKH�LQGLJHQW�DFFXVHG�WR�
FRXQVHO��LQ�IHORQ\�FDVHV��ZHOO�EHIRUH�HLWKHU� RU� ���&KDSWHU����6HFWLRQ���ò�RI�WKH������
&RGH�SURYLGHG��³,I� WKH�FKDUJH�LQ�WKH�LQIRUPDWLRQ�LV�IRU�D�IHORQ\�DQG�WKH�GHIHQGDQW� LV�XQDEOH�WR�
HPSOR\�FRXQVHO��WKH�FRXUW�PXVW�DVVLJQ�FRXQVHO�WR�GHIHQG�KLP�´������
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>�@�3ULYDWH�DWWRUQH\V�VR�DSSRLQWHG�DUH�WR�UHFHLYH�“UHDVRQDEOH�FRPSHQVDWLRQ�
IRU�WKHLU�VHUYLFHV�LQ�FDUU\LQJ�RXW�WKHLU�DVVLJQPHQWV´��SOXV�³DOORZDEOH�H[SHQVHV´�����
9�,�&���������E���

>�@�7KH�DPRXQW�RI�FRPSHQVDWLRQ�WR�WKH�DWWRUQH\�³VKDOO��LQ�HDFK�FDVH��EH�IL[HG�
E\�WKH�FRXUW�´� ��DQG��

>�@�7KH�DWWRUQH\¶V�³FRPSHQVDWLRQ�DQG�H[SHQVHV�VKDOO�EH�SDLG�RXW�RI�PRQH\�
DSSURSULDWHG�IRU�WKDW�SXUSRVH�E\�ODZ�´� �

����7+(�&2857�58/(�)5$0(:25.��

� D��9,6&5��������6XSUHPH�&RXUW�$SSHOODWH�$SSRLQWPHQWV�

7KH�6XSUHPH�&RXUW�� LQ�RUGHU� WR� ³HIIHFWXDWH´� WKH�SURYLVLRQV�RI���9�,�&��������� DGRSWHG�

6XSUHPH�&RXUW�5XOH��������ZKLFK�SURYLGHV��LQ�SHUWLQHQW�SDUW��

3$1(/6�2)�$77251(<6��
�D�� (VWDEOLVKPHQW� RI� $WWRUQH\� 3DQHO�� 7KH� &OHUN� RI� WKH�

6XSUHPH�&RXUW��DW�WKH�GLUHFWLRQ�RI�WKH�6XSUHPH�&RXUW�DQG�XQGHU�WKH�
VXSHUYLVLRQ�RI�WKH�&KLHI�-XVWLFH��VKDOO�SUHSDUH�DQG�PDLQWDLQ�D�SDQHO�
RI�UHJXODUO\�DGPLWWHG�PHPEHUV�RI� WKH�9LUJLQ� ,VODQGV�%DU�ZKR�DUH�
HOLJLEOH� WR� SUDFWLFH� ODZ� LQ� WKH� 9LUJLQ� ,VODQGV� DQG� ZKR� KDYH�
YROXQWHHUHG��EHHQ�UHFRPPHQGHG��RU�RWKHUZLVH�VHOHFWHG� WR�SURYLGH�
UHSUHVHQWDWLRQ�WR�LQGLJHQW�GHIHQGDQWV�RQ�D�UHFXUULQJ�EDVLV��

�E�� 6HOHFWLRQ� RI� $WWRUQH\V� WR� 6HUYH� RQ� 3DQHOV�� 7KH� &KLHI�
-XVWLFH�PD\�DGG�RU�UHPRYH�DWWRUQH\V�IURP�WKH�SDQHO�DW�DQ\�WLPH�DV�
KH�RU�VKH�VHHV�ILW��EDVHG�RQ�WKH�TXDOLILFDWLRQV�DQG�DYDLODELOLW\�RI�WKRVH�
DWWRUQH\V�DQG�VXEMHFW� WR� UHYLHZ�E\�WKH�HQWLUH�6XSUHPH�&RXUW��7KH�
&OHUN�RI� WKH�6XSUHPH�&RXUW� VKDOO� DFFHSW� DSSOLFDWLRQV� DQG� UHFHLYH�
UHFRPPHQGDWLRQV� IRU� GHVLJQDWLRQ� WR� WKH� SDQHO�� DQG� VXEPLW� WKHVH�
QDPHV�WR�WKH�&KLHI�-XVWLFH�IRU�FRQVLGHUDWLRQ�DQG�ILQDO�DSSURYDO��7KH�
DWWRUQH\V�GHVLJQDWHG�RQ�WKH�SDQHO�PD\�EH�LGHQWLILHG�E\�WKHLU�SULPDU\�
-XGLFLDO�'LYLVLRQ�RI�WKH�6XSHULRU�&RXUW�WR�IDFLOLWDWH�DSSRLQWPHQWV�WR�
FDVHV�RULJLQDWLQJ�LQ�HLWKHU�-XGLFLDO�'LYLVLRQ��

�F��$EVHQFH�RU�,QVXIILFLHQF\�RI�$WWRUQH\�3DQHO��,Q�WKH�HYHQW�
D�SDQHO�KDV�QRW�EHHQ�HVWDEOLVKHG��RU� WKH�QXPEHU�RI�DWWRUQH\V�ZKR�
KDYH�YROXQWDULO\�DSSOLHG�WR�MRLQ�WKH�SDQHO�LV�LQVXIILFLHQW�WR�SURYLGH�
DGHTXDWH�UHSUHVHQWDWLRQ�WR�DOO�OLWLJDQWV�HOLJLEOH�IRU�FRXUW�DSSRLQWHG�
FRXQVHO�RQ�DSSHDO��WKH�&OHUN�LV�DXWKRUL]HG�WR�DSSRLQW��RQ�D�URWDWLQJ�

                                                           
�0LQRUV� IDFLQJ� GHOLQTXHQF\� SURFHHGLQJV� KDYH� D� VLPLODU� ULJKW� WR� DSSRLQWHG� FRXQVHO� LQ�

LQGLJHQF\�FDVHV������9�,�&����������³,I�WKH�FKLOG�DQG�KLV�SDUHQW��RU�RWKHU�SHUVRQ�UHVSRQVLEOH�IRU�KLV�
FDUH� LV� ILQDQFLDOO\� XQDEOH� WR� REWDLQ� DGHTXDWH� UHSUHVHQWDWLRQ�� WKH� FKLOG� VKDOO� EH� HQWLWOHG� WR� KDYH�
FRXQVHO�DSSRLQWHG�IRU�KLP�LQ�DFFRUGDQFH�ZLWK�WKH�UXOHV�HVWDEOLVKHG�E\�WKH�FRXUW�´���

�
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EDVLV��DQ\�UHJXODUO\�DGPLWWHG�PHPEHU�RI�WKH�9LUJLQ�,VODQGV�%DU�ZKR�
LV�HOLJLEOH�WR�SUDFWLFH�ODZ�LQ�WKH�9LUJLQ�,VODQGV��

��
9,6&5��������DGRSWHG�6HSW������������HII��2FW�����������DPHQGHG�2FW������������HII��1RY�����

����� ���

E��/DZ\HU¶V�'XW\�WR�$FFHSW�$SSRLQWPHQWV��6DQFWLRQV�IRU�5HIXVDO�

)RUPHU� 6XSUHPH� &RXUW� 5XOH� ����S�²FDUU\LQJ� IRUZDUG� WKH� HDUOLHU� 7HUULWRULDO�6XSHULRU�

5XOH�����S���DGRSWHG�E\�WKH�6XSHULRU�&RXUW�LQ�LQ�IXUWKHUDQFH�RI�LWV�WKHQ�H[LVWLQJ�JHQHUDO�UHJXODWRU\�

SRZHUV�RYHU�%DU�PHPEHUV²SURYLGHG��LQ�SHUWLQHQW�SDUW��DV�IROORZV��

�S��$WWRUQH\V�:KR�)DLO�WR�$FFHSW�,QGLJHQW�$SSRLQWPHQWV��
$Q\�DWWRUQH\�ZKR�UHIXVHV�WR�DFFHSW�DQ�LQGLJHQW�DSSRLQWPHQW�RU�LV�
XQDYDLODEOH�IRU�WZR�RU�PRUH�DSSRLQWPHQWV�LQ�D�FDOHQGDU�\HDU�VKDOO�
EH� VXEMHFW� WR� WKH� FRQWHPSW� SRZHUV� RI� WKLV� FRXUW� DQG� VXFK� RWKHU�
GLVFLSOLQDU\�DFWLRQ�IRU�PLVFRQGXFW�DV�PLJKW�EH�UHFRPPHQGHG�E\�WKH�
9LUJLQ�,VODQGV�%DU�$VVRFLDWLRQ��0HPEHUV�RI�WKH�&RPPLWWHH�RI�%DU�
([DPLQHUV�DQG�WKH�(WKLFV�DQG�*ULHYDQFH�&RPPLWWHH�VKDOO�EH�H[HPSW�
IURP�LQGLJHQW�DSSRLQWPHQWV��
�
�
�

9,6&5�����S���DGRSWHG�1RY������������DPHQGHG�-XO\����������UHSHDOHG�'HFHPEHU�����������

&XUUHQW� 5XOH� ���� GRHV� QRW� H[SOLFLWO\� GLVFXVV� FRQWHPSW� RU� SURIHVVLRQDO� GLVFLSOLQH� DV�

VDQFWLRQV�IRU�D�ODZ\HU¶V�UHIXVDO�WR�DFFHSW�D�FRXUW�DSSRLQWPHQW��EXW�WKRVH�WKUHDWV�XQTXHVWLRQDEO\�

VWLOO�H[LVW���&RXUWV�KDYH�LQKHUHQW�FRQWHPSW�SRZHUV�WR�HQIRUFH�FRPSOLDQFH�ZLWK�DQ�RUGHU�DSSRLQWLQJ�

FRXQVHO�����9�,�&���������MXGLFLDO�SRZHU�WR�FRPSHO�REHGLHQFH�WR�ODZIXO�RUGHUV������$P��-XU���G��

&RQWHPSW� �� ���� ��� $�/�5��G� ����� ������� �FROOHFWLQJ� FDVHV� RQ� FRQWHPSW� IRU� UHIXVDO� RI�

DSSRLQWPHQW���DFFRUG��H�J��� �����1�+����������������$��G������������������

����0LFK��$SS����������������1�:��G�������������������5HIXVLQJ�DQ�DSSRLQWPHQW�

ZLWKRXW� ³JRRG� FDXVH´� DOVR� YLRODWHV� 9,6&5� ��������0RGHO� 5XOH� ����� DQG� VXEMHFWV� D� ODZ\HU� WR�

                                                           
��%XW� FI���9,6&5�5XOH� ������ �³$Q\� DWWRUQH\� DSSRLQWHG� WR� UHSUHVHQW� D� GHIHQGDQW� LQ� WKH�

6XSHULRU�&RXUW�SXUVXDQW�WR���9�,�&���������VKDOO�FRQWLQXH�WR�UHSUHVHQW�WKDW�OLWLJDQW�RQ�DSSHDO�XQOHVV�
H[SUHVVO\�UHOLHYHG�E\�RUGHU�RI�WKH�6XSHULRU�RU�6XSUHPH�&RXUW�´���

�
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GLVFLSOLQH���7KXV��ZLWK�RU�ZLWKRXW�WKH�VDQFWLRQ�SURYLVLRQV�RI�WKH�IRUPHU�FRXUW�UXOHV��D�9LUJLQ�,VODQGV�

ODZ\HU�ZKR�GHFOLQHV�DQ�DSSRLQWPHQW�ULVNV�VHYHUH��FDUHHU�WKUHDWHQLQJ�FRQVHTXHQFHV�� �

F��5XOH�3URSRVHG�E\�9LUJLQ�,VODQGV�%DU�$VVRFLDWLRQ��

� $W�WKH�SUHVHQW�WLPH��WKHUH�LV�QR�H[LVWLQJ�6XSHULRU�&RXUW�UXOH��RU�DQ\�NQRZQ�IRUPDO�ZULWWHQ�

LQWHUQDO� RSHUDWLQJ� SURFHGXUH�� WKDW� FRPSUHKHQVLYHO\� LPSOHPHQWV� WKH� LQGLJHQW� DSSRLQWPHQW�

SURYLVLRQV�RI���9�,�&���������RQ�WKH�WULDO�FRXUW�OHYHO���7KDW�JODULQJ�YRLG��WKH�%DU�VXEPLWV��ODUJHO\�

H[SODLQV�WKH�G\VIXQFWLRQDOLW\�RI�WKH�LQGLJHQW�DSSRLQWPHQW�V\VWHP�� �����

� 7KH�9LUJLQ�,VODQGV�%DU�$VVRFLDWLRQ��IRU�LWV�SDUW��KDV�GHYRWHG�FRQVLGHUDEOH�WLPH�DQG�HIIRUW�

RYHU� WKH�\HDUV� WR� VROYLQJ� WKH�SUREOHP�� �7KH�%DU�KDV� VRXJKW� WR� IRUPXODWH�VSHFLILF�PHDVXUHV� IRU�

UHIRUP��WKURXJK�WKH�HIIRUWV�RI�D�QXPEHU�RI� FRPPLWWHHV��WKH�%RDUG�RI�*RYHUQRUV��DQG�VHYHUDO�

3UHVLGHQWV��

� ,Q������WKH�%DU�VXEPLWWHG�LWV�5HYLVHG�3URSRVDO�IRU�,PSURYHPHQW�RI�WKH�,QGLJHQW�'HIHQVH�

$SSRLQWPHQW�6\VWHP��³3URSRVHG�5XOH´���DSSURYHG�E\�WKH�%RDUG�RI�*RYHUQRUV��WR�3UHVLGLQJ�-XGJH�

'XQVWRQ���([KLELW�$�WR�0RWLRQ�IRU�$PLFXV�$SSHDUDQFH��7KDW�3URSRVHG�5XOH��WKH�%DU�UHVSHFWIXOO\�

VXEPLWV��UHIOHFWV�D�UHDVRQDEOH�DFFRPPRGDWLRQ�RI�WKH�LQWHUHVWV�RI�WKH�LQGLJHQW�DFFXVHG��WKH�ULJKWV�

DQG�GXWLHV�RI�LQGLYLGXDO�EDU�PHPEHUV��DQG�WKH�ILVFDO�LQWHUHVWV�DQG�REOLJDWLRQV�RI�WKH�7HUULWRU\��DQG�

LW�VHHNV�WR�IDLWKIXOO\�LPSOHPHQW�WKH�OHJLVODWLYH�PDQGDWHV�RI�6HFWLRQ�������

� ,Q�VDOLHQW�SDUW�� WKH�3URSRVHG�5XOH�ZRXOG�UHTXLUH�WKH�FUHDWLRQ�RI�D� RI�DWWRUQH\V�����

9�,�&�� �� �����D���� � 7KH� SURSRVHG� ³,QGLJHQW� 'HIHQVH� 3DQHO´� ZRXOG� FRQVLVW� RI� ³WKUHH� WLHUV� RI�

DWWRUQH\V�ZKR�YROXQWHHU� WR� VHUYH�RQ� WKH�SDQHO�´� WKRVH� WLHUV�FRUUHVSRQGLQJ� WR� WKH�JUDYLW\�RI� WKH�

FKDUJHG� RIIHQVH� LQ� D� PDQQHU� WUDFNLQJ� WKH� 6XSHULRU� &RXUW¶V� 'LIIHUHQWLDWHG� &DVH� 0DQDJHPHQW�

6\VWHP��� ������ �

3URVSHFWLYH�3DQHO�PHPEHUV�PD\�YROXQWHHU�IRU�D�VSHFLILF�7LHU��EXW�WKH�6XSHULRU�&RXUW�PXVW�

ILUVW�LQGHSHQGHQWO\�HYDOXDWH�WKDW�DWWRUQH\¶V�³OHYHO�RI�FULPLQDO�GHIHQVH�H[SHULHQFH´�LQ�GHFLGLQJ�KLV�

RU� KHU� SODFHPHQW�� � 7KH� 6XSHULRU� &RXUW� ZRXOG� DOVR� WDNH� DQ� LPSRUWDQW�� SURDFWLYH� UROH� LQ�
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SURPRWLQJ�TXDOLW\�RI�LQGLJHQW�OHJDO�UHSUHVHQWDWLRQ��³7KH�6XSHULRU�&RXUW�VKDOO�FRRUGLQDWH�WUDLQLQJ�

RQ�DQ�DQQXDO�EDVLV�WKDW�VKDOO�EH�SURYLGHG�DW�QR�FRVW�WR�DOO�PHPEHUV�RI�WKH�,QGLJHQW�'HIHQVH�3DQHO��

7KH�WUDLQLQJ�VKDOO�RIIHU�QR�OHVV�WKDQ����&RQWLQXLQJ�/HJDO�(GXFDWLRQ��&/(��FUHGLWV�� LQFOXGLQJ���

HWKLFV�FUHGLWV�´�3URSRVHG�5XOH������� � �6XFK�WUDLQLQJ�LV�VLPLODUO\�PDGH�IUHHO\�DYDLODEOH�WR�9LUJLQ�

,VODQGV�IHGHUDO�SULYDWH�&-$�3DQHO�PHPEHUV�WKURXJK�WKH�DXVSLFHV�RI�WKH�)HGHUDO�3XEOLF�'HIHQGHU¶V�

2IILFH�� �

2QO\�LI�WKHUH�LV�D�VKRUWDJH�RI�YROXQWHHU�3DQHO�DWWRUQH\V�ZRXOG�WKH�6XSHULRU�&RXUW�UHVRUW�WR�

DSSRLQWPHQWV�RQ�D�³URWDWLQJ�EDVLV�SXUVXDQW�WR�WKH�LQGLJHQW�DSSRLQWPHQW�OLVW�DQG�SURFHGXUH�FXUUHQWO\�

XWLOL]HG´�E\�WKH�&RXUW�� ��������$Q�DWWRUQH\�VR�DSSRLQWHG�ZRXOG�KDYH�WKH�ULJKW�WR�IUHHO\�GHOHJDWH�

KLV�GXWLHV�WR�RWKHU�FRXQVHO�E\�SULYDWH�DUUDQJHPHQW��� ��

7KH� 3URSRVHG� 5XOH� VHHNV� WR� LPSOHPHQW� D� VFKHGXOH� RI� ³UHDVRQDEOH� FRPSHQVDWLRQ´� IRU�

DSSRLQWHG�DWWRUQH\V����9�,�&���������E����ZLWK�7LHU�,�FDVHV��WKH�OHDVW�VHULRXV��SD\LQJ�����SHU�KRXU��

7LHU�,,�����SD\LQJ�SHU�KRXU��DQG�7LHU�,,,������SHU�KRXU��� ��������

� 7KH� %DU� GRHV� QRW� SUHVXPH� WKDW� LWV� 3URSRVHG� 5XOH� LV� WKH� RQO\� DQVZHU�� EXW� UHVSHFWIXOO\�

VXEPLWV� WKDW� LW� LV�D�JRRG�DQVZHU�� � ,Q�DOO� HYHQWV�� WKH�%DU�EHOLHYHV� WKDW� WKHUH�PXVW�EH� �YHU\�

GHILQLWLYH�LQVWLWXWLRQDO�UHIRUP�RI�WKH�DSSRLQWPHQW�SURFHGXUHV�RI�WKH�6XSHULRU�&RXUW��ZKLFK�DUH�QRW�

FXUUHQWO\�SUHVFULEHG�E\�DQ\�FOHDU�RU�FRPSUHKHQVLYH�ZULWWHQ�UXOH��DQG�ZKLFK�FOHDUO\�DSSHDU�LQ�PDQ\�

FDVHV�WR�EH�DGPLQLVWHUHG�LQ�DQ�DUELWUDU\��XQSUHGLFWDEOH�DQG��RFFDVLRQDOO\��LQHTXLWDEOH�PDQQHU����

                                                           
��&I��� ���1R����������������:/����������DW�
���9�,��6XSHU��6HSW��

�����������KROGLQJ�WKDW�FRPSXOVRU\�DSSRLQWPHQW�LQ�IDPLO\�ODZ�PDWWHU�LPSRVHG�D�SHUVRQDO��QRQ�
GHOHJDEOH�SURIHVVLRQDO�GXW\����7KH�%DU�UHVSHFWIXOO\�GLVDJUHHV�ZLWK�WKLV�WULDO�FRXUW�UXOLQJ��ZKLFK�LV�
QRQ�SUHFHGHQWLDO��� ���9�,������������:/���������DW�
���Q����9�,����� �GHFLVLRQ�RI�D�
VLQJOH�WULDO�MXGJH�QRW�ELQGLQJ�RQ�RWKHU�WULDO�MXGJHV���

��&I�����9�,�&���������E���FRPSHQVDWLRQ�³VKDOO��LQ�HDFK�FDVH��EH�IL[HG�E\�WKH�FRXUW´���DQG�
FI��� ��1R��&9����������������:/���������DW�
���'�9�,��-DQ�����
�������³UHDVRQDEOH�KRXUO\�UDWH�LQ�WKLV�MXULVGLFWLRQ�VSDQV�IURP������WR������SHU�KRXU´�������
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7KH�%DU�IXUWKHU�VXEPLWV�WKDW�WKH�DSSRLQWPHQW�SUDFWLFHV�RI�WKH�6XSHULRU�&RXUW�PXVW�EURXJKW�

LQWR�IXOO�DQG�IDLWKIXO�FRPSOLDQFH�ZLWK�6HFWLRQ������E\�DSSURSULDWH�UXOH����

� 7KHUH�DUH�FRPSHOOLQJ�SROLF\�FRQFHUQV�DW�VWDNH� LQ�WKLV�PDWWHU��7KHUH�DUH�DOVR�FRPSHOOLQJ�

ULJKWV� DQG� LQWHUHVWV� LQ� SOD\²WKRVH� QRW� RQO\� RI� WKH� LQGLJHQW� DFFXVHG�� EXW� DOVR� RI� WKH� DWWRUQH\V�

DSSRLQWHG�WR�UHSUHVHQW�WKHP���7KHVH�DUH�RI�WKH�PRVW�IXQGDPHQWDO�NLQG��DQG�LQGHHG�RI�FRQVWLWXWLRQDO�

JUDYLW\�� �7KHUH�PXVW�EH� D� IDLU�� HTXLWDEOH�� DQG�SUDJPDWLFDOO\�ZRUNDEOH� DFFRPPRGDWLRQ�RI� WKHVH�

ULJKWV�DQG�LQWHUHVWV���)RU�WKH�PRVW�SDUW��WKDW�EDODQFLQJ�IXQFWLRQ�KDV�DOUHDG\�EHHQ�SHUIRUPHG�E\�WKH�

OHJLVODWXUH�LQ�DGRSWLQJ�6HFWLRQ��������4XLWH�DEO\�VR��

� ����&25(�5(48,5(0(176�2)�6(&7,21������

� $V�VWDWHG��6HFWLRQ������FRGLILHV�WKH�ULJKW�WR�WKH�LQGLJHQW�DFFXVHG�WR�DSSRLQWHG�FRXQVHO��LQ�

DQ\� FULPLQDO� FDVH� LQYROYLQJ� SRWHQWLDO� LPSULVRQPHQW��� UHTXLUHV� WKDW� LI� WKH� 7HUULWRULDO� 3XEOLF�

'HIHQGHU¶V� RIILFH� FDQQRW� VHUYH�� WKH� DSSRLQWPHQW� EH�PDGH� IURP� D� ³SDQHO´�� UHTXLUHV� WKH� 3XEOLF�

'HIHQGHU�WR�DVVXPH�D�SULPDU\�UROH��ZLWK�SULYDWH�DSSRLQWPHQWV�OLPLWHG�WR�����RI�FDVHV��PDQGDWHV�

WKDW� DSSRLQWHG� FRXQVHO� EH� ³UHDVRQDEO\� FRPSHQVDWHG´�� DQG� SURPLVHV� WKDW� WKH� FRVWV� RI� SULYDWH�

GHIHQVH�³VKDOO�EH�SDLG�RXW�RI�PRQH\�DSSURSULDWHG�IRU�WKDW�SXUSRVH�E\�ODZ�´����9�,�&����������

� 6HFWLRQ������ LV�D�YDOLG�H[HUFLVH�RI� OHJLVODWLYH�GLVFUHWLRQ�DQG�DXWKRULW\�� �(�J���

������8�6������������������6��&W���������������/��(G������ �������

�OHJLVODWXUH�KDV�³EURDG�DQG�LQFOXVLYH´�SRZHUV�WR�HQDFW�ODZV�IRU�WKH�JHQHUDO�ZHOIDUH��DQG�WR�DOORFDWH�

WKH�FRUUHVSRQGLQJ�ILQDQFLDO�EXUGHQV����0RUHRYHU��³>,@W�PXVW�EH�UHPHPEHUHG�WKDW�OHJLVODWXUHV�DUH�

XOWLPDWH�JXDUGLDQV�RI�WKH�OLEHUWLHV�DQG�ZHOIDUH�RI�WKH�SHRSOH�LQ�TXLWH�DV�JUHDW�D�GHJUHH�DV�WKH�FRXUWV�´��

�� ���� 8�6�� ����� ����� ��� 6�� &W�� ������ ������ ��� /�� (G�� ����� �������

�)UDQNIXUWHU��-���FRQFXUULQJ���TXRWLQJ� ������8�6�������

��������6��&W���������������/��(G��������������+ROPHV��-����

� )RU�WKH�PRVW�SDUW��WKH�%DU�DV� �VHHNV�QRWKLQJ�PRUH�WKDQ�WKH�VWDWXWH�UHTXLUHV���

%XW�QRWKLQJ�OHVV��
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����7+(�67$78725<�5(48,5(0(17�2)�$�³3$1(/´�

� D��³3DQHO´�0HDQV�6HOHFW�6XEVHW�RI�$WWRUQH\V��

7KLV� &RXUW� REVHUYHV� WKH� EDVLF�� ³SODLQ� PHDQLQJ´� PD[LP� RI� VWDWXWRU\� FRQVWUXFWLRQ�� ³,Q�

LQWHUSUHWLQJ�D�VWDWXWH��ZH�FRPPHQFH�ZLWK�WKH�SODLQ�ODQJXDJH�RI�WKH�VWDWXWH��,I�WKH�ODQJXDJH�LV�FOHDU�

DQG�XQDPELJXRXV��WKHUH�LV�QR�QHHG�WR�UHVRUW�WR�DQ\�RWKHU�UXOH�RU�VWDWXWRU\�FRQVWUXFWLRQ�´��

�,VODQGV�����9�,������������9�,���������FLWLQJ� �����9�,�����������

�9�,������� �³,Q� LQWHUSUHWLQJ�D�VWDWXWH�� WKH�FRXUW� ORRNV�ILUVW� WR� WKH�VWDWXWH
V�SODLQ�PHDQLQJ�DQG�� LI�

VWDWXWRU\�ODQJXDJH�LV�IDFLDOO\�XQDPELJXRXV��LWV�LQTXLU\�FRPHV�WR�DQ�HQG´���

�³3DQHO´� LV� D� FRPPRQO\� XVHG� DQG� ZHOO�XQGHUVWRRG� WHUP�� � (�J���

�³SDQHO´� D� ³JURXS�RI�SHRSOH�ZLWK� VSHFLDO�NQRZOHGJH�� VNLOO�� RU� H[SHULHQFH�ZKR�JLYH�

DGYLFH�RU�PDNH�GHFLVLRQV´������

7KH�OHJLVODWXUH�LQ�HQDFWLQJ�6HFWLRQ������GLG�QRW�VD\�WKDW� �SULYDWH�DWWRUQH\V�ZHUH�WR�EH�

DSSRLQWHG�WR�UHSUHVHQW�LQGLJHQW�FULPLQDO�GHIHQGDQWV��LW�VDLG�WKDW�DSSRLQWPHQWV�DUH�WR�EH�PDGH�IURP�

D�³SDQHO�´���9�,�&���������D����,W�LV�D�³FDUGLQDO�SULQFLSOH�RI�VWDWXWRU\�FRQVWUXFWLRQ´�WKDW�³D�VWDWXWH�

RXJKW��XSRQ�WKH�ZKROH��WR�EH�VR�FRQVWUXHG�WKDW��LI�LW�FDQ�EH�SUHYHQWHG��QR�FODXVH��VHQWHQFH��RU�ZRUG�

VKDOO�EH�VXSHUIOXRXV��YRLG��RU�LQVLJQLILFDQW�´� ������8�6��������������6��&W�������

���������/��(G���G�������������TXRWLQJ� �����8�6����������������6�&W������������

/�(G��G���������������7KH�ZRUG�³SDQHO´�DV�XVHG�LQ�WKH�VWDWXWH�FDQQRW�EH�UHQGHUHG�³VXSHUIOXRXV�´��

                                                           
�� $YDLODEOH� RQOLQH� DW� KWWS���ZZZ�PHUULDP�ZHEVWHU�FRP�GLFWLRQDU\�SDQHO� �
����7KH�WHUP�³SDQHO´�PD\�DOVR�RI�FRXUVH�UHIHU�WR�D�³JURXS�RI�SHRSOH�ZKR�DUH�FKRVHQ�WR�EH�

MXURUV�´�� 7KH�HW\PRORJLF�GHULYDWLRQ�RI�WKH�WHUP�³SDQHO´�LV�FRQVLVWHQW��³9XOJDU�/DWLQ� ��
GLPLQXWLYH�RI�/DWLQ� �µSLHFH�RI�FORWK¶«��$QJOR�)UHQFK�OHJDOHVH�VHQVH�RI�µSLHFH�RI�SDUFKPHQW�
�FORWK��OLVWLQJ�MXURUV¶�OHG�E\�ODWH���F��WR�PHDQLQJ�µMXU\�¶�*HQHUDO�VHQVH�RI�µSHUVRQV�FDOOHG�RQ�WR�
DGYLVH�� MXGJH�� GLVFXVV�¶� HWF�� LV� IURP� ����V�´� 2QOLQH� (W\PRORJ\� 'LFWLRQDU\��
KWWS���ZZZ�HW\PRQOLQH�FRP�LQGH[�SKS"WHUP SDQHO� �

�
�
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,W� LV� DQ� HVVHQWLDO� FRPSRQHQW�RI� WKH� OHJLVODWXUH¶V� LQGLJHQW�GHIHQVH� VFKHPH�� � ,W� FDQ�QR� ORQJHU�EH�

LJQRUHG�E\�WKH�6XSHULRU�&RXUW���

� E��3DQHO�0HDQV�$WWRUQH\V�ZLWK�&ULPLQDO�/DZ�([SHUWLVH���

,Q� WKLV� FRQWH[W�� WKH� WHUP� ³SDQHO´� FRQQRWHV� DWWRUQH\V�ZLWK� ³VSHFLDO� NQRZOHGJH�� VNLOO�� RU�

H[SHULHQFH´�LQ�FULPLQDO� ODZ�� �7KDW� LQWHQW�FDQ�FOHDUO\�EH�XQGHUVWRRG�E\�UHIHUHQFH�WR� WKH�SDUDOOHO�

IHGHUDO�&ULPLQDO� -XVWLFH�$FW�RI�����²HQDFWHG�RQH� \HDU� DIWHU� ²ZKLFK�$FW� UHTXLUHV� �LQ�

SHUWLQHQW�SDUW�� WKDW� ³>F@RXQVHO� IXUQLVKLQJ� UHSUHVHQWDWLRQ�XQGHU� WKH�SODQ� >DGRSWHG�E\� WKH�GLVWULFW�

FRXUW@� VKDOO�EH� VHOHFWHG� IURP�D�SDQHO�RI�DWWRUQH\V�GHVLJQDWHG�RU�DSSURYHG�E\� WKH�FRXUW«�´� ����

8�6�&�$�� �� ����$�E��� �7KH�8QLWHG�6WDWHV� -XGLFLDO�&RQIHUHQFH�� LQ� LWV� ³0RGHO� 3ODQ�´� VHWV� IRUWK�

VXJJHVWHG�PLQLPXP�TXDOLILFDWLRQV�IRU�&-$�3DQHO�PHPEHUV��EDVLF�NQRZOHGJH�RI�WKH�)HGHUDO�5XOHV�

RI�(YLGHQFH��5XOHV�RI�&ULPLQDO�3URFHGXUH��6HQWHQFLQJ�*XLGHOLQHV��HWF����ZLWK�ORFDO�GLVWULFW�FRXUWV�

EHLQJ� IUHH� WR� DGRSW�PRUH� GHWDLOHG� DQG� VSHFLILF� TXDOLILFDWLRQV� IRU� SDQHO�PHPEHUVKLS��

�9RO���$��$SS[���%���

7KLV�&RXUW� LQ�6XSUHPH�&RXUW�5XOH������²ZKLFK�³HIIHFWXDWH>V@´� WKH� UHTXLUHPHQWV�RI���

9�,�&��������²VLPLODUO\�UHTXLUHV�DSSHOODWH�DSSRLQWPHQWV�IURP�D�³SDQHO�´�� $WWRUQH\V�DSSO\�IRU�

PHPEHUVKLS�RQ�WKH�SDQHO��9,6&5�������E����7KH�6XSUHPH�&RXUW�VFUHHQV�DWWRUQH\�DSSOLFDQWV�IRU�

VXIILFLHQF\�RI�TXDOLILFDWLRQV�� 2QFH�WKH�SDQHO� LV�LQ�SODFH��WKH�6XSUHPH�&RXUW�&OHUN�LV�QRW�WR�

DSSRLQW�RUGLQDU\�SULYDWH�DWWRUQH\V� DQG�WR�WKH�H[WHQW�WKDW�³WKH�QXPEHU�RI�DWWRUQH\V�ZKR�KDYH�

YROXQWDULO\�DSSOLHG�WR�MRLQ�WKH�SDQHO�LV�LQVXIILFLHQW�WR�SURYLGH�DGHTXDWH�UHSUHVHQWDWLRQ�WR�DOO�OLWLJDQWV�

HOLJLEOH�IRU�FRXUW�DSSRLQWHG�FRXQVHO�RQ�DSSHDO�´��9,6&5�������E�����

7KLV�&RXUW�KDV� HOVHZKHUH� FOHDUO\� VXJJHVWHG� WKDW� DSSRLQWLQJ�DWWRUQH\V� IURP�D� ³SDQHO´� LV�

OHJDOO\�UHTXLUHG��� �����9�,�������

                                                           
��6HH�KWWS���ZZZ�XVFRXUWV�JRY�)HGHUDO&RXUWV�$SSRLQWPHQW2I&RXQVHO�9LHZHU�DVS["GRF �

�XVFRXUWV�)HGHUDO&RXUWV�$SSRLQWPHQW2I&RXQVHO�YRO��9RO��$�&K���SGI�� ���
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����Q����9�,���������³>,@I�D�FRQIOLFW�H[LVWV�WKDW�SUHFOXGHV�WKH�3XEOLF�'HIHQGHU
V�UHSUHVHQWDWLRQ��DQ�

DSSRLQWPHQW�>LV�WR�EH�PDGH@�IURP�D�SDQHO�RI�DWWRUQH\V�´���FLWLQJ�9,6&5��������������E�����9�,�&��

�������D����

7KH�3URSRVHG�5XOH�RI�WKH�9LUJLQ�,VODQGV�%DU�$VVRFLDWLRQ�VLPLODUO\�UHTXLUHV�WKH�6XSHULRU�

&RXUW�WR�FUHDWH�DQG�FRQVWLWXWH�D�³SDQHO´�RI�DWWRUQH\V�ZKR�YROXQWHHU�IRU�PHPEHUVKLS�DQG�ZKR�KDYH�

GHPRQVWUDWHG�SURILFLHQF\�LQ�FULPLQDO�ODZ�DV�PHDVXUHG�E\�VWDQGDUGV�WR�EH�DGRSWHG�DQG�SURPRWHG�

E\�WKH�&RXUW���7KH�%DU¶V�3URSRVHG�5XOH��OLNH�9,6&5�������E���ZRXOG�SHUPLW� LQGLJHQW�FULPLQDO�

DSSRLQWPHQWV�IURP�WKH�JHQHUDO�SRRO�RI�SULYDWH�SUDFWLWLRQHUV�RQO\�LI�WKH�SDQHO�PHPEHUVKLS�SURYHV�

LQVXIILFLHQW�WR�PHHW�WKH�QHHG��

$VLGH�IURP�WKH�SRLQW�WKDW�D�³SDQHO´�LV�UHTXLUHG�E\�VWDWXWH²ZKLFK�FRXOG�DFWXDOO\�EH�ERWK�

WKH�VWDUWLQJ�SRLQW�DQG�WKH�YDOLG�HQGLQJ�SRLQW�IRU�WKH�HQWLUH�DQDO\VLV²WKHUH�DUH�RYHUZKHOPLQJ�SROLF\�

UHDVRQV�VXSSRUWLQJ�WKH�UHTXLUHPHQW�RI�D�SDQHO��DQG�SDUWLFXODUO\�D� �SDQHO��

F�� 5HTXLUHPHQW� RI� $GHTXDWH� &ULPLQDO� 'HIHQVH� LV� 0DQGDWRU\�� 1RW�
$VSLUDWLRQDO����

/DZ\HUV�KDYH�D� �WR�UHQGHU�DQ�DGHTXDWH�FULPLQDO�GHIHQVH���,Q�RUGHU�WR�JLYH�

WKH�DFFXVHG�ZKDW�WKH�6L[WK�$PHQGPHQW�UHTXLUHV��DWWRUQH\V�KDYH�D�³GXW\�WR�EULQJ�WR�EHDU�VXFK�VNLOO�

DQG�NQRZOHGJH�DV�ZLOO�UHQGHU�WKH�WULDO�D�UHOLDEOH�DGYHUVDULDO�WHVWLQJ�SURFHVV�´�� ������8�6��

DW� ���������6��&W�� DW� ������ FLWLQJ� �� ����8�6��� DW� ��±�������6�&W��� DW� ��±���

� 6PLWK������8�6����������������6��&W������������������/��(G���G�������������ODZ\HU¶V�

SURIHVVLRQDO� SHUIRUPDQFH� IRU� �WK�$PHQGPHQW� SXUSRVHV� WR� FRPSO\�ZLWK� ³REMHFWLYH� VWDQGDUG� RI�

UHDVRQDEOHQHVV´���FLWLQJ� ������8�6��DW����������6�&W��������

/DZ\HUV�DOVR�KDYH�DQ� � WR�SURYLGH� FRPSHWHQW� UHSUHVHQWDWLRQ²WR�SRVVHVV� WKH�

UHTXLVLWH�³OHJDO�NQRZOHGJH�>DQG@�VNLOO´�WR�XQGHUWDNH�WKH�WDVN�DW�KDQG���0RGHO�5XOH��������$�ODZ\HU��

                                                           
�� 7KH� $%$� 0RGHO� 5XOHV� ZHUH� DGRSWHG� DV� WKH� 9LUJLQ� ,VODQGV� 5XOHV� RI� 3URIHVVLRQDO�

5HVSRQVLELOLW\�LQ��������9,6&5�������0RGHO�5XOH�����LV�GHQRPLQDWHG�9,6&5����������
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EHIRUH� XQGHUWDNLQJ� D� OHJDO� PDWWHU�� PXVW� GR� D� FULWLFDO� VHOI�DVVHVVPHQW�� ZLWK� GXH� UHJDUG� WR� WKH�

³FRPSOH[LW\�DQG�VSHFLDOL]HG�QDWXUH�RI� WKH�PDWWHU�� WKH� ODZ\HU
V� JHQHUDO� H[SHULHQFH�� WKH� ODZ\HU
V�

WUDLQLQJ�DQG�H[SHULHQFH�LQ�WKH�ILHOG�LQ�TXHVWLRQ��>DQG@�WKH�SUHSDUDWLRQ�DQG�VWXG\�WKH�ODZ\HU�LV�DEOH�

WR�JLYH�WKH�PDWWHU«�´��9,6&5����������$%$ &RPPHQW�>�@�����

$Q� DSSRLQWHG� ODZ\HU� DOVR� KDV� WKH� ²RQFH� KH� RU� VKH� XQGHUWDNHV�

UHSUHVHQWDWLRQ²WR�FRPSO\�ZLWK�SUHYDLOLQJ�SURIHVVLRQDO�VWDQGDUGV�RI�FRPSHWHQF\��DQG�PD\�IDFH�

WRUW�OLDELOLW\�IRU�OHJDO�PDOSUDFWLFH�IRU�D�EUHDFK�RI�WKDW�GXW\���(�J��� ������3D��6XSHU��

��������������$��G�������������������7KH�VWDQGDUG�RI�SURIHVVLRQDO�FDUH�RZHG�WR�WKH�FOLHQW�LV�DQ�

�RQH�WKDW�WDNHV�QR�DFFRXQW�RI�WKH�ODZ\HU¶V�SHUVRQDO�H[WHQXDWLQJ�FLUFXPVWDQFHV�RU�JRRG�

LQWHQWLRQV�� ������0DVV����������������1�(��G���������������������³>$@�VXEMHFWLYH�

JRRG�IDLWK�H[HUFLVH�RI�MXGJPHQW�RU�DQ�KRQHVW�EHOLHI�ZLOO�QRW�SURWHFW�DQ�DWWRUQH\�IURP�DQ�RWKHUZLVH�

QHJOLJHQW�DFW�RU�RPLVVLRQ�´�����

7KH� ODZ\HU� ZKR� UHSUHVHQWV� D� FULPLQDO� GHIHQGDQW� ZLWKRXW� SRVVHVVLQJ� DQG� DSSO\LQJ� WKH�

UHTXLVLWH� NQRZOHGJH� DQG� VNLOO� WKXV� YLRODWHV� WKH� &RQVWLWXWLRQ�� WKH� 9LUJLQ� ,VODQGV� 5XOHV� RI�

3URIHVVLRQDO�5HVSRQVLELOLW\��DQG�WKH�FRPPRQ�ODZ���,W�LV�QR�OHJDO�H[FXVH�WKDW�WKH�ODZ\HU�XQGHUWRRN�

WKH�UHSUHVHQWDWLRQ�XQGHU�FRXUW�FRPSXOVLRQ�����

� G��$GHTXDWH�&ULPLQDO�'HIHQVH�5HTXLUHV�6SHFLDO�.QRZOHGJH�DQG�6NLOO��

$OWKRXJK�WKH�9LUJLQ�,VODQGV��XQOLNH�RWKHU�MXULVGLFWLRQV��GRHV�QRW�RIILFLDOO\�FHUWLI\�DQ\�W\SH�

RI�OHJDO�VSHFLDOL]DWLRQ��WKH�XQGHQLDEOH�IDFW�LV�WKDW�ODZ\HUV� VSHFLDOL]H�RQ�D� EDVLV��RU�DW�

OHDVW�FRQFHQWUDWH�RQ�VRPH�DUHDV�RI�H[SHUWLVH�DW� WKH�H[SHQVH�RI�RWKHU�DUHDV�� � �7KLV� LV� LQHYLWDEOH���

/DZ\HUV�FDQQRW�SRVVLEO\�DWWDLQ�UHDVRQDEOH�FRPSHWHQFH��VLPXOWDQHRXVO\��LQ�DOO�DUHDV�RI�ODZ���7KH�

                                                           
���6HH�IXUWKHU�GLVFXVVLRQ�RI�OHJDO�HWKLFV�� ������
���9LUJLQ�,VODQGV�VWDWXWHV�FRQIHU�QR�WRUW�LPPXQLW\�XSRQ�DSSRLQWHG�FRXQVHO��&I���

����:��9D����������������6�(��G������������������FLWLQJ�:��9D�&RGH�����±
��±��� �JUDQWLQJ� VWDWXWRU\� LPPXQLW\� WR� DSSRLQWHG� FRXQVHO��� ��� 8�6�&�� �� ����$�G�����
�SURYLGLQJ�TXDOLILHG�LQGHPQLILFDWLRQ�ULJKWV�� ���
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ODZ�LV�WRR�YDVW��WRR�FRPSOH[���³6LPSO\�EHFDXVH�RQH�KDV�D�OLFHQVH�WR�SUDFWLFH�ODZ�GRHV�QRW�PDNH�RQH�

FRPSHWHQW�WR�SUDFWLFH�LQ�HYHU\�DUHD�RI�WKH�ODZ�´�� ������.DQ�����������

3��G��������������1R�RQH�ZRXOG�H[SHFW�D�FULPLQDO�GHIHQVH�ODZ\HU�WR�GUDIW�D�VRSKLVWLFDWHG�HVWDWH�

SODQ��DGYLVH�DQ�LQGLYLGXDO�RQ�DQ�HVRWHULF�LQFRPH�WD[�LVVXH��RU�DGYLVH�D�XQLRQ�RQ�WKH�UHTXLUHPHQWV�

RI�IHGHUDO�ODERU�ODZ���1RU�ZRXOG�RQH�UHDVRQDEO\�H[SHFW�WKH�FRQYHUVH�WR�EH�WUXH���%XW�XQIRUWXQDWHO\��

LW� LV� WUXH�� � $V� WKH� DSSRLQWPHQW� V\VWHP� LV� QRZ� DGPLQLVWHUHG�� DQ� HVWDWH� SODQQLQJ� ODZ\HU�� D� WD[�

DWWRUQH\��RU�D� ODERU�ODZ\HU�PD\�EH�FDOOHG�XSRQ�WR�GHIHQG�D�SHUVRQ�DFFXVHG�RI�WKH�PRVW�VHULRXV�

FULPHV���7KLV�LV�DQ�HPSLULFDO�UHDOLW\���6HH������6WDWH�RI�WKH�-XGLFLDU\�UHSRUW��FKDUDFWHUL]LQJ�WKH�

DSSRLQWPHQW� V\VWHP� DV� ³DQWLTXDWHG�´� DQG�PD\� UHVXOW� LQ� D� ³EDQNUXSWF\� DWWRUQH\´� ZLWK� QR� WULDO�

H[SHULHQFH� EHLQJ� FDOOHG� XSRQ� WR� UHSUHVHQW� D� SHUVRQ� DFFXVHG� RI� ILUVW� GHJUHH�PXUGHU��� TXRWHG� LQ�

6XSSOHPHQWDO�%ULHI�RI�$SSHOODQW��S����Q���������

7R�RYHUVWDWH�WKH�REYLRXV��$�ODZ\HU�ZKR�KDV�EHHQ�RXW�RI�ODZ�VFKRRO�IRU�\HDUV�DQG�ZKR�GRHV�

QRW�GR�WULDO�ZRUN�FDQQRW�EH�H[SHFWHG�WR�DFKLHYH�³RQ�GHPDQG´�FRPSHWHQF\�LQ�VXEVWDQWLYH�FULPLQDO�

ODZ�� UHOHYDQW� FRQVWLWXWLRQDO� SULQFLSOHV�� FULPLQDO� SURFHGXUHV�� WKH� UXOHV� RI� HYLGHQFH�� WKH� XQLTXH�

FKDOOHQJHV�RI�FURVV�H[DPLQLQJ�D�IRUHQVLF�H[SHUW��RU�UHODWHG�UHVSRQVLELOLWLHV�E\�WDNLQJ�D�IHZ�&/(�

FRXUVHV�EHIRUH�D�PDMRU�FULPLQDO� WULDO�� �6HH� ������$UL]������������3��G������

��������³:H�GR�QRW�VKDUH�5HVSRQGHQW
V�RSWLPLVP�WKDW�DQ�>HVWDWH�SODQQLQJ@�DWWRUQH\�«�ZKR�KDV�QR�

WULDO�RU�FULPLQDO�H[SHULHQFH��FDQ�EHFRPH�UHDVRQDEO\�FRPSHWHQW�WR�UHSUHVHQW�D�GHIHQGDQW�«�FKDUJHG�

ZLWK�D�YHU\�VHULRXV�FULPH«�´���

                                                           
��� 8QIRUWXQDWHO\�� WKHUH� LV� QR� HYLGHQWLDU\� UHFRUG� FRQVLVWLQJ� RI� WKH� DFWXDO� GDWD� RI�

DSSRLQWPHQWV�LQ�WKH�6XSHULRU�&RXUW���:KHQ�WKH�XQGHUVLJQHG�VHUYHG�DV�&KDLUPDQ�RI�WKH�
&RPPLWWHH�RI�,QGLJHQW�&ULPLQDO�$SSRLQWPHQWV�LQ�������WKH�&RPPLWWHH�LQIRUPDOO\�UHTXHVWHG�WKDW�
LQIRUPDWLRQ� IURP� WKH� 6XSHULRU� &RXUW�� EXW� ZDV� XQDEOH� WR� REWDLQ� LW�� � 1HYHUWKHOHVV�� WKH� �����
&RPPLWWHH�UHFHLYHG� �FRPSODLQWV�IURP�DWWRUQH\V�ZKR�ZHUH�DSSRLQWHG�DJDLQVW�WKHLU�ZLVKHV�
WR�GHIHQG�SHUVRQV�DFFXVHG�RI�VHULRXV�FULPHV��DQG�ZKR�EHOLHYHG�WKDW�VXFK�UHSUHVHQWDWLRQ�ZDV�FOHDUO\�
RXWVLGH�WKH�VFRSH�RI�WKHLU�SURIHVVLRQDO�FRPSHWHQFH����7KHVH�RFFXUUHQFHV�DUH�VR�³JHQHUDOO\�NQRZQ´�
LQ�WKH�9LUJLQ�,VODQGV�OHJDO�FRPPXQLW\�DV�WR�ZDUUDQW�MXGLFLDO�QRWLFH���)HG�5�(Y������E������
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$�UHDVRQDEO\�SURILFLHQW�FULPLQDO�GHIHQVH�ODZ\HU�PXVW�EH�SUHSDUHG�WR�PDNH�ZHOO�LQIRUPHG��

�VWUDWHJLF�GHFLVLRQV�DW�WULDO���+H�RU�VKH�PXVW�DOVR�NQRZ�KRZ�WR�PDUVKDO�WKH�HYLGHQFH��

KRZ�WR�HIIHFWLYHO\�FURVV�H[DPLQH�ZLWQHVVHV��KRZ�DQG�ZKHQ�WR�PDNH�OHJDOO\�YDOLG�REMHFWLRQV��KRZ�

WR� PDNH� RU� UHVSRQG� WR� PRWLRQV� GXULQJ� WULDO�� DQG� KRZ� WR� HIIHFWLYHO\� DGYRFDWH� IRU� D� FOLHQW� LQ�

DUJXPHQWV�WR�WKH�MXU\���1RW�HYHU\�ODZ\HU�KDV�WKH�WUDLQLQJ�RU�H[SHUWLVH�WR�GR�WKRVH�WKLQJV��

� H��+DUP�WR�$FFXVHG�IURP�%DG�/DZ\HULQJ�DW�7ULDO�0D\�%H�,UUHPHGLDEOH���

6RPHWLPHV�DQ�LQGLJHQW�FULPLQDO�GHIHQGDQW�UHFHLYLQJ�IUHH�UHSUHVHQWDWLRQ�JHWV�ZKDW�KH�SD\V�

IRU��DQG�SD\V�IRU�ZKDW�KH�JHWV���7KH�FOLHQW�UHFHLYLQJ�VXEVWDQGDUG�UHSUHVHQWDWLRQ�LV�RIWHQ�VWXFN�ZLWK�

WKDW�ODZ\HU¶V�PLVWDNHV�DQG�VKRUWFRPLQJV���,Q�WKDW�UHVSHFW�D�MXU\�WULDO��ZLWK�OLPLWHG�H[FHSWLRQV��LV�

OLNH�D�GXHO��\RX�RQO\�JHW�RQH�VKRW���3RVW�WULDO�DQG�DSSHOODWH�UHYLHZ�RI�D�MXU\�YHUGLFW�RI�JXLOW�LV�RI�

FRXUVH�DYDLODEOH��EXW�WKH�VFRSH�DQG�GHSWK�RI�WKDW�UHYLHZ�LV�OLPLWHG��

)DOVH� FRQYLFWLRQV� GR� RFFXU�� DQG� WKH\� VRPHWLPHV� RFFXU� EHFDXVH� RI� LQHIIHFWLYH� FRXQVHO�

�ZKLFK� LWVHOI� RIWHQ� JRHV� XQUHPHGLHG� RQ� DSSHDO� RU� RWKHUZLVH��� � 6HH�

��$PHULFDQ�%DU�$VVRFLDWLRQ��6WDQGLQJ�&RPPLWWHH�

RQ�/HJDO�$LG�DQG�,QGLJHQW�'HIHQGDQWV��'HFHPEHU��������QRWLQJ�WKDW������,QQRFHQFH�3URMHFW�OLVWV�

���� GHIHQGDQWV� VHUYLQJ� WLPH� IRU� FULPHV� WKH\� GLG� QRW� FRPPLW����� 'RQDOG� $�� 'ULSSV�� 8S� IURP�

*LGHRQ�����7H[��7HFK�/��5HY������������Q�������������FLWLQJ�(PLO\�0��:HVW��&RXUW�)LQGLQJV�RI�

,QHIIHFWLYH�$VVLVWDQFH�RI�&RXQVHO�&ODLPV�LQ�3RVW�&RQYLFWLRQ�$SSHDOV��,QQRFHQFH�3URMHFW����6HSW��

�������³$�UHYLHZ�RI�SXEOLVKHG�DSSHDOV�DPRQJ�WKH�'1$�H[RQHUDWLRQV�UHYHDOV�WKDW����H[RQHUHHV�«�

UDLVHG� FODLPV� RI� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� DQG� FRXUWV� UHMHFWHG� WKHVH� FODLPV� LQ� WKH�

RYHUZKHOPLQJ�PDMRULW\�RI�FDVHV�´�����

                                                           
��� $YDLODEOH� DW� KWWS���ZZZ�DPHULFDQEDU�RUJ�JURXSV�OHJDOBDLGBLQGLJHQWBGHIHQGDQWV��

LQLWLDWLYHV�LQGLJHQWBGHIHQVHBV\VWHPVBLPSURYHPHQW�JLGHRQVBEURNHQBSURPLVH�KWPO� �
���
���$V�DQ�DVLGH��$FFRUGLQJ�WR�WKH�9HUD�,QVWLWXWH�RI�-XVWLFH�VXUYH\�RI����VWDWH�SULVRQ�V\VWHPV�

FLWHG�LQ�WKH�1HZ�<RUN� ��WKH�DYHUDJH�DQQXDO�SHU�FDSLWD FRVW�RI�LQFDUFHUDWLQJ�D�GHIHQGDQW²
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2Q�DSSHDO��FRQVLGHUDEOH�GHIHUHQFH�LV�JLYHQ�WR�D�MXU\�YHUGLFW�RI�JXLOW��UHYLHZ�LV�QRW�

7KH�UROH�RI� WKH�DSSHOODWH�FRXUW� LV�³QRW� WR�VLW�DV�D�µWKLUWHHQWK� MXURU¶�DQG�UH�ZHLJK� WKH�HYLGHQFH�´��

������)��G������������WK�&LU��������� �����9�,������������9�,��

������ �HYLGHQFH� RI� JXLOW� OHJDOO\� VXIILFLHQW� LI� ³DQ\� UDWLRQDO� WULHU� RI� IDFW� FRXOG� KDYH� IRXQG� WKH�

HVVHQWLDO�HOHPHQWV�RI�WKH�FULPH�EH\RQG�D�UHDVRQDEOH�GRXEW´��� �����9�,������������

:/����������DW�
���9�,���������³:KHQ�UHYLHZLQJ�D�FKDOOHQJH�WR�WKH�VXIILFLHQF\�RI�WKH�HYLGHQFH�

VXSSRUWLQJ� D� FRQYLFWLRQ�� ZH� YLHZ� DOO� LVVXHV� RI� FUHGLELOLW\� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� WKH�

3HRSOH�´���

2EMHFWLRQV�RU�PRWLRQV�DW�WULDO�WKDW�VKRXOG�KDYH�EHHQ�PDGH�E\�WKH�WULDO�DWWRUQH\�EXW�ZHUH�QRW�

DUH� JHQHUDOO\� GHHPHG�ZDLYHG� RU� IRUIHLWHG�� XQOHVV� WKH� GHIHQGDQW� FDQ�PHHW� WKH YHU\� VXEVWDQWLDO�

EXUGHQ�RI�VKRZLQJ�WKDW�WKH�HVVHQWLDO�LQWHJULW\�RI�WKH�SURFHHGLQJV�ZDV�FRPSURPLVHG�� DW�
�

���GLVFXVVLQJ�UHTXLUHPHQWV�RI�³SODLQ�HUURU´�GRFWULQH���FLWLQJ� �����9�,�����������

�9�,����������%\�FRQWUDVW��LI�WKH�DWWRUQH\�LV�VXIILFLHQWO\�VNLOOHG�WR�GHWHFW�DQG�UDLVH�WKH�HUURU�DW�WULDO�

E\�REMHFWLRQ�RU�PRWLRQ��WKH�EXUGHQ�LV�XSRQ�WKH� �WR�VKRZ�WKDW�LW�ZDV�³KDUPOHVV�HUURU�´��

������8�6����������������6��&W������������������/��(G���G�������������FLWLQJ�

)HG�5�&ULP�3�� ���E��� � 3URFHGXUDOO\� DQG� VXEVWDQWLYHO\�� WKH� DSSHOODWH� VWDQGDUGV� DUH� VLJQLILFDQWO\�

PRUH�VWULQJHQW�IRU�WKH�GHIHQGDQW�ZKRVH�ODZ\HU�QHJOHFWHG�WR�UHFRJQL]H�WKH�HUURU�GXULQJ�WULDO����

$QG�RQ�D�PRUH�JHQHUDO�OHYHO�� �D�GHIHQGDQW�FDQ�RYHUFRPH�WKH�³VWURQJ�SUHVXPSWLRQ´�

RI�DGHTXDWH�UHSUHVHQWDWLRQ�E\�VKRZLQJ�WKDW�KLV�DWWRUQH\�ZDV�FOHDUO\�LQFRPSHWHQW�� WKH�EXUGHQ�LV�

XSRQ�KLP�WR� VKRZ�³D�UHDVRQDEOH�SUREDELOLW\�WKDW��EXW�IRU�FRXQVHO
V�XQSURIHVVLRQDO�HUURUV��

WKH�UHVXOW�RI�WKH�SURFHHGLQJ�ZRXOG�KDYH�EHHQ�GLIIHUHQW�´� �����

                                                           
LQFOXGLQJ��QHFHVVDULO\��DQ\�ZURQJIXOO\�FRQYLFWHG�GHIHQGDQW²LV�RYHU���������D�\HDU��RU�DERXW�WKH�
VDPH�DV�WXLWLRQ�DQG�ERDUG�DW�D�JRRG�FROOHJH��KWWS���ZZZ�Q\WLPHV�FRP������������Q\UHJLRQ�FLW\V�
DQQXDO�FRVW�SHU�LQPDWH�LV�QHDUO\��������VWXG\�VD\V�KWPO"BU �� � ��� � ,I� WKH�
9LUJLQ�,VODQGV�*RYHUQPHQW�FDQ�DIIRUG�WR�LPSULVRQ�D�GHIHQGDQW��DQG�LI�LW�FDQ�DIIRUG�WR�SURVHFXWH�
KLP��WKH�*RYHUQPHQW�VKRXOG�QRW�EH�KHDUG�WR�FRPSODLQ�WKDW�LW�ODFNV�WKH�IXQGV�WR�SD\�IRU�KLV�GHIHQVH��
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9�,������������:/����������DW�
���9�,��������� ����8�6��DW����������6��&W��DW������

�LGHQWLFDO�VWDQGDUG�����

�� 7KXV��³WKH�LQGLJHQW�FULPLQDO�GHIHQGDQW�PD\�EHFRPH�WKH�YLFWLP�UDWKHU�WKDQ�WKH�EHQHILFLDU\�

RI�WKH�«�PHWKRG�RI�SURYLGLQJ�GHIHQVH�FRXQVHO�´�� ������:��9D�������

���������6�(��G�������������������7KH�KDUP�PD\�EH�SURIRXQG�DQG�LUUHSDUDEOH��

� I��8QTXDOLILHG�$SSRLQWHG�&RXQVHO�)DFH�(WKLFDO�4XDQGDU\� �

$V�VWDWHG��0RGHO�5XOH������9,6&5����������LPSRVHV�D�GXW\�RQ�D�ODZ\HU�WR�DSSO\�VXIILFLHQW�

³OHJDO�NQRZOHGJH�>DQG@�VNLOO´�WR�FRPSHWHQWO\�UHSUHVHQW�D�FOLHQW�RQ�WKH�PDWWHU�DW�KDQG����

+RZHYHU��³RXJKW� LPSOLHV�FDQ�´� �7KLV� IDPLOLDU�PRUDO� D[LRP�UHMHFWV�DV�XQIDLU� WKH� LGHD�RI�

LPSRVLQJ�DQ�DIILUPDWLYH�REOLJDWLRQ�RQ�VRPHRQH�ZKR�LV�LQ�IDFW�LQFDSDEOH�RI�IXOILOOLQJ�LW�������

8QGHU�9,6&5����������D� ODZ\HU�PD\�DFFHSW� UHSUHVHQWDWLRQ�ZKHQ�³WKH�UHTXLVLWH� OHYHO�RI�

FRPSHWHQFH�FDQ�EH�DFKLHYHG�WKURXJK�UHDVRQDEOH�SUHSDUDWLRQ�´� $%$�&RPPHQW�>�@���+RZHYHU��

D�ODZ\HU�PD\�SURSHUO\� �D�FRXUW�DSSRLQWPHQW�ZKHQ�LW�LV�³OLNHO\�WR�UHVXOW�LQ�YLRODWLRQ�RI�WKH�

5XOHV� RI� 3URIHVVLRQDO� &RQGXFW�´�9,6&5� ��������D�²KHUH�� WKH� EDVHOLQH� HWKLFDO� UHTXLUHPHQW� RI�

FRPSHWHQFH��$FFRUG���9,6&5���������0RGHO�5XOH������$%$�&RPPHQW�>�@��³*RRG�FDXVH�H[LVWV�

>WR�GHFOLQH�DQ�DSSRLQWPHQW@�LI�WKH�ODZ\HU�FRXOG�QRW�KDQGOH�WKH�PDWWHU�FRPSHWHQWO\«�´���

6RPH�DXWKRULW\�KROGV�WKDW�D�ODZ\HU�QRW�RQO\�FDQ��EXW�VKRXOG�GHFOLQH�DQ�DSSRLQWPHQW�LI�KH�

RU�VKH�LV�LQFDSDEOH�RI�SURYLGLQJ�DGHTXDWH�UHSUHVHQWDWLRQ���$%$����3ULQFLSOHV�RI�D�3XEOLF�'HIHQVH�

'HOLYHU\�6\VWHP��3ULQFLSOH���� �³&RXQVHO�«�LV�REOLJDWHG�WR�UHIXVH�DSSRLQWPHQW�LI�XQDEOH�WR�

SURYLGH�HWKLFDO��KLJK�TXDOLW\�UHSUHVHQWDWLRQ�´���$%$�&RPP��RQ�(WKLFV�DQG�3URI
O�5HVSRQVLELOLW\��

����������������ODZ\HUV�VKRXOG�UHIXVH�UHSUHVHQWDWLRQ�RI�LQGLJHQW�GHIHQGDQWV�LI�FDVHORDG�

SUHFOXGHV� ³FRPSHWHQW� DQG� GLOLJHQW´� GHIHQVH��� 1/$'$� 3HUIRUPDQFH� *XLGHOLQHV� IRU� &ULPLQDO�

'HIHQVH� 5HSUHVHQWDWLRQ�� *XLGHOLQH� ����D�� �³%HIRUH� DJUHHLQJ� WR� DFW� DV� FRXQVHO� RU� DFFHSWLQJ�

                                                           
���+HLGL�0��+XUG��:KDW�LQ�WKH�:RUOG�,V�:URQJ"�������-��&RQWHPS��/HJDO�,VVXHV����������

��������
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DSSRLQWPHQW�E\�D�FRXUW��FRXQVHO�KDV�DQ�REOLJDWLRQ�WR�PDNH�VXUH�WKDW�FRXQVHO�KDV�«�VXIILFLHQW�«�

NQRZOHGJH�DQG�H[SHULHQFH�WR�RIIHU�TXDOLW\�UHSUHVHQWDWLRQ�WR�D�GHIHQGDQW�LQ�D�SDUWLFXODU�PDWWHU��,I�

LW�ODWHU�DSSHDUV�WKDW�FRXQVHO�LV�XQDEOH�WR�RIIHU�TXDOLW\�UHSUHVHQWDWLRQ�LQ�WKH�FDVH��FRXQVHO�VKRXOG�

PRYH�WR�ZLWKGUDZ�´����

0DLQVWUHDP�VHFRQGDU\�DXWKRULW\�DOVR�HVWDEOLVKHV�WKDW�D�MXGJH�VKRXOG�QRW�FRPSHO�D�ODZ\HU�

WR�WDNH�RQ�D�FDVH�H[FHHGLQJ�KLV�RU�KHU�FDSDELOLWLHV���$%$����3ULQFLSOHV�RI�D�3XEOLF�'HIHQVH�'HOLYHU\�

6\VWHP�� 3ULQFLSOH� ��� �³&RXQVHO� VKRXOG� QHYHU� EH� DVVLJQHG� D� FDVH� WKDW� FRXQVHO� ODFNV� WKH�

H[SHULHQFH�RU�WUDLQLQJ�WR�KDQGOH�FRPSHWHQWO\«�´����+RZHYHU��LQ�WKH�9LUJLQ�,VODQGV��WKLV�SULQFLSOH�

LV�QRW�IROORZHG�LQ�SUDFWLFH��RU�DW�OHDVW�QRW�XQLIRUPO\�IROORZHG����-XGJHV�IUHTXHQWO\²HYHQ�LQ�WKH�

PRVW�VHULRXV�FULPLQDO�FDVH²DSSRLQW�FRXQVHO�ZKR�FOHDUO\�ODFN�FRPPHQVXUDWH�H[SHUWLVH���3URWHVWV�

IURP�VXFK�DWWRUQH\V�PD\�SURYH�XQDYDLOLQJ��DQG�WKH�DWWRUQH\�PXVW�VHUYH�RQ�SDLQ�RI�FRQWHPSW��

KHUHLQ DW S����������

7KXV��XQGHU�WKH�FXUUHQW�V\VWHP��DQ�DSSRLQWHG�ODZ\HU�ZKR� �WKDW�KH�

RU� VKH� FDQQRW� SURYLGH� FRPSHWHQW� UHSUHVHQWDWLRQ�� EXW� IDFHV� SRVVLEOH� FRQWHPSW� IRU� UHIXVLQJ� WKH�

DSSRLQWPHQW��LV�SODFHG�LQ�DQ�HWKLFDO�³GRXEOH�ELQG�´���������

� J��3DQHO�6\VWHP�3URPRWHV�4XDOLW\�RI�&ULPLQDO�'HIHQVH�

7KH� LQWHUHVWV� RI� WKH� 7HUULWRU\�� WKH� MXGLFLDU\�� WKH� %DU� RQ� DQ� RUJDQL]DWLRQDO� OHYHO�� WKH�

LQGLYLGXDO�SUDFWLWLRQHU��DQG�WKH�LQGLJHQW�FULPLQDO�GHIHQGDQW�DOO�FRQYHUJH�DQG�FRDOHVFH�DW�D�VLQJOH�

SRLQW�� � $OO� VKDUH� D� FRPSHOOLQJ� LQWHUHVW� LQ� DVVXULQJ� D� IXQGDPHQWDOO\� IDLU� WULDO� IRU� HYHU\� SHUVRQ�

DFFXVHG�RI�D�FULPH��UHJDUGOHVV�RI�KLV�RU�KHU�ILQDQFLDO�VWDQGLQJ���³7KLV�QREOH�LGHDO�FDQQRW�EH�UHDOL]HG�

                                                           
16 7ULDO� FRXUW� MXGJHV� DOVR� IDFH� D� GLOHPPD�� � ,I� WKH\� DOORZ� H[HPSWLRQV� IURP� PDQGDWRU\�

DSSRLQWPHQW�LQ�WKLV�VHWWLQJ��WKH\�ZLOO�QHFHVVDULO\�GHYLDWH�IURP�WKH�DOSKDEHWLFDO�URWDWLRQ�UHTXLUHPHQW�
RI�IRUPHU�6XSHULRU�&RXUW�5XOH�����S�²E\�DOO�DSSHDUDQFHV�VWLOO� �IROORZHG�RQ�D� �
EDVLV��HYHQ�WKRXJK�WKDW�UXOH�ZDV�VXSHUVHGHG�DQG�VXSSODQWHG�E\�9,6&5�����S���QRZ�UHSHDOHG�²
DQG� DOVR� QHFHVVDULO\� LPSRVH� D� GLVSURSRUWLRQDWH� DQG� LQHTXLWDEOH� EXUGHQ� RQ� WKH� PRUH� TXDOLILHG�
ODZ\HUV�����
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LI�WKH�SRRU�PDQ�FKDUJHG�ZLWK�FULPH�KDV�WR�IDFH�KLV�DFFXVHUV�ZLWKRXW�D�ODZ\HU�WR�DVVLVW�KLP�´� ��

���� 8�6�� DW� ����� ��� 6�� &W�� DW� �������� � ,W� DOVR� FDQQRW� EH� UHDOL]HG� LI� WKH� ³SRRU�PDQ´� UHFHLYHV�

LQDGHTXDWH�FRXQVHO��

7KH�%DU¶V� SURSRVHG� SDQHO� V\VWHP� VHHNV� WR� DFKLHYH� WKDW� ³QREOH� LGHDO´� E\� DVVXULQJ� WKDW�

DSSRLQWHG�ODZ\HUV��SDUWLFXODUO\�LQ�WKH�PRUH�VHULRXV�FDVHV��PHHW�EDVHOLQH�VWDQGDUGV�RI�SURILFLHQF\�

LQ�FULPLQDO�ODZ�WKURXJK�LQGLYLGXDO�MXGLFLDO�VFUXWLQ\�RI�SDQHO�PHPEHUV¶�FUHGHQWLDOV���6HH�$%$����

3ULQFLSOHV� RI� D� 3XEOLF�'HIHQVH�'HOLYHU\� 6\VWHP�� 3ULQFLSOH� ��� FPW�� �³&RXQVHO� VKRXOG� QHYHU� EH�

DVVLJQHG�D�FDVH�WKDW�FRXQVHO�ODFNV�WKH�H[SHULHQFH�RU�WUDLQLQJ�WR�KDQGOH�FRPSHWHQWO\«�´����%\�ZD\�

RI�FRPSDULVRQ��WKH�9LUJLQ�,VODQGV�'LVWULFW�&RXUW¶V�&-$�3DQHO�LV�FRPSULVHG�RI�DWWRUQH\V�ZKR�DSSO\�

IRU�PHPEHUVKLS�DQG�DUH�VFUHHQHG�DQG�DSSURYHG�E\�D�³VWDQGLQJ�FRPPLWWHH´�XQGHU�WKH�IROORZLQJ�

FULWHULD��³���&RPSHWHQFH�DQG�NQRZOHGJH��LQFOXGLQJ�WUDLQLQJ������,QWHUHVW�DQG�PRWLYDWLRQ��>DQG@����

:LOOLQJQHVV�WR�PDNH�WKH�FRPPLWPHQW�WR�WKH�SDQHO�DQG�SURYLGH�WKH�TXDOLW\�RI�UHSUHVHQWDWLRQ�GHHPHG�

QHFHVVDU\�´��� �7KH�%DU¶V� 3URSRVHG�5XOH� JRHV� D� VWHS� IXUWKHU� LQ� UHTXLULQJ� IUHH� FRQWLQXLQJ� OHJDO�

HGXFDWLRQ�LQ�FULPLQDO�ODZ�DQG�HWKLFV��

,Q�VXP��6HFWLRQ�����¶V� UHTXLUHPHQW�RI�D�³SDQHO´� LV�VXSSRUWHG�E\� WKH�FRPSHOOLQJ�SXEOLF�

LQWHUHVW�LQ�SURPRWLQJ�PRUH�TXDOLILHG�GHIHQVH�VHUYLFHV�WR�WKH�LQGLJHQW��DQG�DYRLGLQJ�VXEVWDQGDUG�

FDUH���7KH�SDQHO�V\VWHP�LV��LQ�DOO�HYHQWV��PDQGDWHG�E\�VWDWXWH��

K��9ROXQWDU\�3DQHO�6\VWHP�3URPRWHV�/DZ\HUV¶�:RUNORDG�0DQDJHPHQW��%DVLF�
)LQDQFLDO�,QWHUHVWV��4XDOLW\�RI�/LIH��

9,6&5���������UHTXLUHV�WKDW�D�ODZ\HU�DWWHQG�WR�WKH�QHHGV�RI�KLV�FOLHQWV�ZLWK�³UHDVRQDEOH�

GLOLJHQFH´�� DQG� WR� JLYH� ³FRPPLWPHQW� DQG� GHGLFDWLRQ� WR� WKH� LQWHUHVWV� RI� WKH� FOLHQW�´� � $%$�

&RPPHQW�>�@���(YHQ�DVVXPLQJ�WKDW�D�JLYHQ�ODZ\HU�SRVVHVVHV�WKH�NQRZOHGJH�DQG�VNLOO�WR�KDQGOH�D�

                                                           
��� $SSHQGL[� ,,�� 3/$1� )25� 7+(� &20326,7,21�� $'0,1,675$7,21�� $1'�

0$1$*(0(17� 2)� 7+(� 3$1(/� 2)� 35,9$7(� $,7251(<6� 81'(5� 7+(� &5,0,1$/�
-867,&(� $&7�� DYDLODEOH� RQOLQH� DW� KWWS���ZZZ�YLG�XVFRXUWV�JRY�FULPLQDO�MXVWLFH�DFW�LQIR� �

����
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SDUWLFXODU�FDVH��WKDW�ODZ\HU�IDOOV�VKRUW�LQ�KLV�HWKLFDO�REOLJDWLRQV�LI�KLV�RU�KHU�H[LVWLQJ�FRPPLWPHQWV�

DUH�VXFK�WKDW�KH�ODFNV�WKH� WR�GR�VR���³$�ODZ\HU
V�ZRUN�ORDG�PXVW�EH�FRQWUROOHG�VR�WKDW�HDFK�

PDWWHU�FDQ�EH�KDQGOHG�FRPSHWHQWO\�´�� &RPPHQW�>�@���2YHU�FRPPLWPHQW�LV�DOVR�D�IHUWLOH�VRXUFH�

RI� SURIHVVLRQDO� OLDELOLW\�� �0DQXHO� 5�� 5DPRV��

�����9DQG��/��5HY���������������������³0DQ\�ODZ\HUV�LQ�VROR�RU�VPDOO�ILUP�SUDFWLFH��WKRVH�

ZKR�PDNH�XS�WKH�PDMRULW\�RI�ODZ\HUV��FRXOG�DYRLG�PDOSUDFWLFH�E\�PHUHO\�FUHDWLQJ�D�VLWXDWLRQ�WKDW�

DOORZV�IRU�PRUH�WLPH�VSHQW�RQ�HDFK�FOLHQW�DQG�HDFK�FDVH�´���

0RGHO�5XOH�����LV�WKURZQ�RXW�WKH�ZLQGRZ�ZKHQ�DQ�DOUHDG\�PD[HG�RXW�ODZ\HU�LV�FRQVFULSWHG�

E\�WKH�FRXUW�WR�WDNH�RQ�D�PDMRU�FULPLQDO�FDVH���7KH�ODZ\HU�LQ�WKLV�FLUFXPVWDQFH�LV�GHSULYHG�RI�WKH�

DELOLW\� WR� DXWRQRPRXVO\� PDQDJH� KLV� RU� KHU� FDVHORDG�� DQG� LV� IRUFHG� WR� HLWKHU� UHOLQTXLVK� �RU�

LQDSSURSULDWHO\�FRPSURPLVH��KLV�RU�KHU�UHVSRQVLELOLWLHV�RQ�H[LVWLQJ�PDWWHUV��RU�GHFOLQH�WKH�FRXUW�

DSSRLQWPHQW�DW�WKH�ULVN�RI�FRQWHPSW���&I���$%$� ���������V ��ODZ\HUV�VKRXOG�UHIXVH�

UHSUHVHQWDWLRQ�RI�LQGLJHQW�GHIHQGDQWV�LI�FDVHORDG�SUHFOXGHV�³FRPSHWHQW�DQG�GLOLJHQW´�GHIHQVH�����

$Q�XQSODQQHG�DQG�XQZDQWHG�DSSRLQWPHQW�WR�D�PDMRU�FULPLQDO�FDVH�FDQ�FDXVH�DEVROXWH�FKDRV�

LQ� WKH� SHUVRQDO� DQG� SURIHVVLRQDO� OLIH²DV� ZHOO� DV� WKH� EDVLF� ILQDQFLDO� VHFXULW\²RI� D� SULYDWH�

SUDFWLWLRQHU��� �7KH�%DU��DQG�WKH�YDULRXV� FRPPLWWHHV��KDYH�UHFHLYHG�FRXQWOHVV�FRPSODLQWV�

IURP�GLVWUDXJKW�FLYLO�SUDFWLWLRQHUV�DWWHVWLQJ�WR�WKDW�SRLQW����$�UHFHQW�OHWWHU�IURP�D�ORFDO�DWWRUQH\�LV�

RQO\�RQH�RI�PDQ\��

0\�SUDFWLFH�FRQVLVWV�PDLQO\�RI�UHDO�HVWDWH�ZRUN�� LQVXUDQFH�
GHIHQVH� OLWLJDWLRQ��DQG�VPDOO�EXVLQHVV� IRUPDWLRQ�DQG�DGYLFH��127�
FULPLQDO�ODZ��,�DP�D�VROH�SUDFWLWLRQHU�DQG�KDYH�QR�VWDII�RWKHU�WKDQ�D�
SHUVRQ� ZKR� FRPHV� LQ� SDUW�WLPH� WR� KHOS� ZLWK� FORVLQJV� DQG�
ERRNNHHSLQJ��1HYHUWKHOHVV��LQ�DGGLWLRQ�WR�D�QXPEHU�RI�IDPLO\�FDVHV��
,� SUHVHQWO\� KDYH� 7+5((� 0$-25� )(/21<� &$6(6�� DOO� FRXUW�
DSSRLQWHG��LQ�P\�RIILFH�� �7KH\�DUH�DOO�VHULRXV�«�FDVHV«��$W�OHDVW�
RQH�RI�WKHP�LV�OLNHO\�WR�WDNH�:((.6�WR�WU\²«�WKH�JRYHUQPHQW�KDV�
OLVWHG�1,1(7<�1,1(�ZLWQHVVHV�ZKR�WKH\�VD\�WKH\�LQWHQG�WR�FDOO�WR�
WHVWLI\��

08/11/2015



19 
 

+RZ�DP�,�JRLQJ�WR�UXQ�P\�VPDOO�SUDFWLFH�LI�,�DP�UHTXLUHG�
DJDLQVW� P\� ZLOO� WR� VSHQG� D� PRQWK� LQ� WULDO"� ,Q� MXVW� 21(� FDVH"�
%()25(�JHWWLQJ�SDLG�D�QLFNHO"�

,Q�RUGHU�WR�VXUYLYH��,�KDYH�WR�PDNH�HQRXJK�PRQH\�WR�SD\�WKH�
UHQW��WKH�LQVXUDQFH��WKH�HOHFWULF�ELOO��WKH�FRPSXWHU�DQG�$�&�JX\��WKH�
FRSLHU� OHDVH�� WKH� DFFRXQWDQW�� D� P\ULDG� RI� JRYHUQPHQWDO� IHHV� DQG�
WD[HV��HPSOR\HHV�LI�,�FDQ�DIIRUG�WR�KDYH�WKHP��VRPHRQH�WR�FOHDQ�WKH�
RIILFH�QRZ�DQG�WKHQ��RIILFH�VXSSOLHV��SDUNLQJ��JDV��DQG�WKH�OLVW�JRHV�
RQ��DQG�,�KDYH�WR�SD\�WKHVH�ELOOV�%()25(�,�PDNH�DQ\�PRQH\�WR�IHHG��
FORWKH��VKHOWHU��DQG�RWKHUZLVH�FDUH�IRU�P\VHOI��,Q�RUGHU�WR�GR�WKLV��,�
KDYH�WR�FKDUJH�D�FHUWDLQ�PLQLPXP�DPRXQW�RI�PRQH\�IRU�ZKDW�,�GR��
GR�LW�VDWLVIDFWRULO\�DQG�HIILFLHQWO\��DQG�JHW�SDLG�SURPSWO\��,�QHHG�WR�
EH� DEOH� WR� SULRULWL]H�P\� FDVHV� DQG� FOLHQWV� DQG� KRZ�P\� GD\V� DQG�
PRQWKV� DQG�HYHQ� \HDUV� DUH�RUJDQL]HG� VR� WKDW� ,� FDQ�PD[LPL]H�P\�
HIIRUWV�ZLWKRXW�JHWWLQJ�RYHUH[WHQGHG���

0DQGDWRU\�FRXUW�DSSRLQWPHQWV� WKURZ�D�KXJH� ILQDQFLDO�DQG�
RUJDQL]DWLRQDO�PRQNH\�ZUHQFK�LQ�WKLV«�

/HWWHU�WR�$WWRUQH\�(GZDUG�%DUU\��$SULO����������� ���

7KH�EXUGHQV�DUH�QRW�VWULFWO\�HFRQRPLF�� �0DQ\�9LUJLQ� ,VODQGV� ODZ\HUV�ZLVK� WR� IDLWKIXOO\�

KRQRU� WKHLU�PRUDO�GXW\� WR�GR� �ZRUN��5XOH����� �9,6&5�����������

������8�6����������������6��&W������������������/��(G���G������������

�³>,@Q�D�WLPH�ZKHQ�WKH�QHHG�IRU�OHJDO�VHUYLFHV�DPRQJ�WKH�SRRU�LV�JURZLQJ�DQG�SXEOLF�IXQGLQJ�IRU�

VXFK�VHUYLFHV�KDV�QRW�NHSW�SDFH��ODZ\HUV
�HWKLFDO�REOLJDWLRQ�WR�YROXQWHHU�WKHLU�WLPH�DQG�VNLOOV�

�LV�PDQLIHVW�´����6RPH�ODZ\HUV�FRQVLGHU�VXFK�VHUYLFH�QRW�RQO\�D�SURIHVVLRQDO�SULRULW\�

EXW�D�OLIH�HQULFKLQJ�HQGHDYRU����:KHQ�WRR�PXFK�RI�D�ODZ\HU¶V�WLPH�LV�RIILFLDOO\�GHPDQGHG�E\�WKH�

FRXUWV� WKURXJK�PDQGDWRU\�DSSRLQWPHQWV�� WKDW� ODZ\HU�LV�GHSULYHG�RI�KLV�RU�KHU�PRUDO�DXWRQRP\���

7KH�ODZ\HU�LV�HIIHFWLYHO\�GHSULYHG�RI�D�FKRLFH�LQ�KLV�RU�KHU�FKDULWDEOH�RU�SXEOLF�VHUYLFH�ZRUN��

([FHVVLYH�FRPSXOVRU\�DSSRLQWPHQW�EXUGHQV�PD\�DOVR�VHULRXVO\�LQWHUIHUH�ZLWK�D�ODZ\HU¶V�

DELOLW\�WR�EDODQFH�KLV�RU�KHU�SURIHVVLRQDO�OLIH�ZLWK�KLV�IDPLO\�OLIH��RU�SHUVRQDO�QHHGV���³0RVW�ODZ\HUV�

IHHO�WKDW�WKH\�GR�QRW�KDYH�VXIILFLHQW�WLPH�IRU�WKHPVHOYHV�RU�WKHLU�IDPLOLHV�´��'HERUDK�/��5KRGH��

%DODQFHG�/LYHV�IRU�/DZ\HUV�����)RUGKDP�/��5HY����������������������8QPDQDJHDEOH�FDVHORDGV�

DUH�DOVR�D�NH\�FDXVH�RI�ODZ\HU�EXUQRXW���(�J���JHQHUDOO\��:RUNDKROLF�/DZ\HUV��3V\FKRORJLFDO�7\SH�
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DQG�-RE�6DWLVIDFWLRQ�$PRQJ�3UDFWLFLQJ�/DZ\HUV�LQ�WKH�8QLWHG�6WDWHV�����&DS��8��/��5HY������������

���������7KH�%DU�KDV�D�YHU\�OHJLWLPDWH�LQWHUHVW�LQ�LWV�PHPEHUV¶�TXDOLW\�RI�OLIH���/DZ\HUV�DUH�KXPDQ�

EHLQJV���/DZ\HUV�PDWWHU��

� ����/,0,7$7,216�21�$335235,$7,21�2)�$77251(<�6(59,&(6�

7KH�%DU�PRVW�HPSKDWLFDOO\�UHFRJQL]HV�LWV�PHPEHUV¶�JHQHUDO�GXW\�WR�DFFHSW�DSSRLQWPHQWV��

7KHUH�LV�D�V\PELRWLF�UHODWLRQVKLS�EHWZHHQ�WKH�FRXUW�DQG�WKH�DWWRUQH\V�
ZKR� DUH� PHPEHUV� RI� LWV� EDU�� 7KH� FRXUW
V� UHVSRQVLELOLW\� IRU� WKH�
DGPLQLVWUDWLRQ�RI�MXVWLFH�ZRXOG�EH�IUXVWUDWHG�ZHUH�LW�XQDEOH�WR�HQOLVW�
RU�UHTXLUH�WKH�VHUYLFHV�RI�WKRVH�ZKR�KDYH��E\�YLUWXH�RI�WKHLU�OLFHQVH��
D�PRQRSRO\�RQ�WKH�SURYLVLRQ�RI�VXFK�VHUYLFHV��$WWRUQH\V�ZKR�KDYH�
WKH� SULYLOHJH� RI� SUDFWLFLQJ� EHIRUH� WKH� FRXUW� KDYH� D� FRUUHODWLYH�
REOLJDWLRQ�WR�EH�DYDLODEOH�WR�VHUYH�WKH�FRXUW��

������)��G��������������G�&LU��������� �����8�6��DW�

�������6�&W�� DW���� �³$WWRUQH\V�DUH�RIILFHUV�RI� WKH�FRXUW�� DQG�DUH�ERXQG� WR� UHQGHU�VHUYLFH�ZKHQ�

UHTXLUHG�E\�VXFK�DQ�DSSRLQWPHQW�´���0RGHO�5XOH������9,6&5�����������³ODZ\HU�VKDOO�QRW�VHHN�WR�

DYRLG�DSSRLQWPHQW�E\�D�WULEXQDO�WR�UHSUHVHQW�D�SHUVRQ�H[FHSW�IRU�JRRG�FDXVH´�������

� 1HYHUWKHOHVV�� WKHUH� PXVW� EH� IDLU� DQG� UDWLRQDO� OLPLWV� RQ� WKDW� GXW\�� � 7KH� OHJLVODWXUH� KDV�

UHFRJQL]HG�WKLV�SROLF\�FRQFHUQ�E\�FDSSLQJ�WKH� REOLJDWLRQ�RI�WKH�SULYDWH�%DU�DW�����RI�

WKH�RYHUDOO�QXPEHU�RI�LQGLJHQW�FULPLQDO�GHIHQVH�FDVHV�LQ�WKH�7HUULWRU\�����9�,�&�����������$�6XSHULRU�

&RXUW�UXOH�VKRXOG�IDLWKIXOO\�UHIOHFW�WKDW�OLPLWDWLRQ��EXW�VKRXOG�DOVR�UHFRJQL]H�GHILQHG�OLPLWV�RQ�WKH�

�ODZ\HU¶V�REOLJDWLRQV��

� 7KH�YROXQWDU\�PHWKRG�RI�DSSRLQWPHQW�WKURXJK�D�SDQHO�V\VWHP��LI�HIIHFWLYHO\�LPSOHPHQWHG�

DQG� IXQGHG�� VKRXOG� VXEVWDQWLDOO\� PLWLJDWH�� LI� QRW� REYLDWH�� WKRVH� FRQFHUQV�� � 7KH� QXPEHU� DQG�

                                                           
��� 7KH� VWDWXWRU\� DQG� SROLF\� DUJXPHQWV� KHUHLQ� DJDLQVW� XQUHVWULFWHG� FRPSXOVRU\� FULPLQDO�

GHIHQVH�DSSRLQWPHQWV�ZRXOG�VHHP�WR�UDUHO\��LI�HYHU��DSSO\�WR�LQGLJHQW�DSSRLQWPHQWV�E\�WKH�)DPLO\�
&RXUW�LQ�FDVHV�RI�GHSHQGHQF\�DQG�QHJOHFW��DQG�RU�WHUPLQDWLRQ�RU�SDUHQWDO�ULJKWV��IRU�H[DPSOH�����
9�,�&���������D���SDUHQW¶V�ULJKW�WR�DSSRLQWHG�FRXQVHO�LQ�QHJOHFW�RU�DEXVH�FDVHV����������E���FKLOG¶V�
ULJKW�WR�DSSRLQWHG�FRXQVHO�VHUYLQJ�DV�JXDUGLDQ� �������������
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IUHTXHQF\�RI�FRPSXOVRU\�LQGLJHQW�FULPLQDO�GHIHQVH�DSSRLQWPHQWV�VKRXOG�EH�UHGXFHG�FRQVLGHUDEO\���

<HW��LQHYLWDEO\��WKHUH�ZLOO�VWLOO�EH�D�QHHG���'HPDQG�ZLOO�H[FHHG�VXSSO\��

� �$V� WR� WKRVH�UHVLGXDO� LQYROXQWDU\�DSSRLQWPHQWV�� WKH�6XSHULRU�&RXUW�PXVW�SUHVFULEH�FOHDU�

DQG�SURVSHFWLYHO\�RSHUDWLYH�VWDQGDUGV�WKDW�VFUXSXORXVO\�DYRLG�H[FHVVLYH�DQG�XQIDLU�LPSRVLWLRQV�RQ�

LQGLYLGXDO�ODZ\HUV����

���683(5,25�&2857�0867�$'0,1,67(5�0$1'$725<�$332,170(176�
,1�$�&216,67(17��(48,7$%/(�$1'�121�$5%,75$5<�0$11(5��

� ³7KH�DSSRLQWPHQW�SURFHVV�VKRXOG�QHYHU�EH� ��EXW�VKRXOG�EH�DFFRUGLQJ�WR�D�FRRUGLQDWHG�

SODQ«�´�$%$����3ULQFLSOHV�RI�D�3XEOLF�'HIHQVH�'HOLYHU\�6\VWHP��3ULQFLSOH����

� $�FRPPRQ�WKUHDG�DPRQJ�WKH�FRXQWOHVV�FRPSODLQWV�E\�ODZ\HUV�WKDW�WKH�%DU�KDV�UHFHLYHG�

�LQFOXGLQJ�WKRVH�WKDW�WKH������&RPPLWWHH�PHPEHUV�UHFHLYHG��H[SUHVVHG�WKH�EHOLHI�WKDW�WKH\�ZHUH�

UHFHLYLQJ�PRUH� DSSRLQWPHQWV� WKDQ� RWKHUV�ZLWK� QR� DSSDUHQW� UK\PH�RU� UHDVRQ�� � 7KHVH� DWWRUQH\V�

XQLIRUPO\�SURWHVWHG²ZLWK�DOO� DSSDUHQW� MXVWLILFDWLRQ²WKDW� WKH\�ZHUH�EHLQJ�FDOOHG�XSRQ� WR�GR�D�

JUHDW� GHDO�PRUH� WKDQ� WKHLU� IDLU� VKDUH�� � �7KLV� LVVXH� RI� GLVSURSRUWLRQDWH� DOORFDWLRQ� RI� WKH� EXUGHQ�

FRPPDQGV�WKH�DWWHQWLRQ�RI�WKH�&RXUW���,W�LV�D�PDWWHU�RI�EDVLF�IDLUQHVV���� �� �

����3��G�DW����QRWLQJ�$UL]RQD�UXOH�WKDW�DSSRLQWPHQWV�³VKDOO�EH�PDGH�LQ�D�PDQQHU�IDLU�DQG�HTXLWDEOH�

WR�WKH�PHPEHUV�RI�WKH�EDU´���

��� (VVHQWLDO� IDLUQHVV�DOVR� UHTXLUHV�GHILQHG�� UHDVRQDEOH� � OLPLWV�RQ� WKH� LQGLYLGXDO�

ODZ\HU¶V�EXUGHQ���7KDW�SRLQW�ZDV�ZHOO�VWDWHG�E\�WKH�$UL]RQD�6XSUHPH�&RXUW��

>1@RWKLQJ�ZH� VD\�KHUH� VKRXOG�EH� LQWHUSUHWHG�DV� OLPLWLQJ�D� MXGJH
V�
LQKHUHQW� DXWKRULW\� WR� DFKLHYH� MXVWLFH� E\� DSSRLQWLQJ� D� SDUWLFXODU�
ODZ\HU�WR�UHSUHVHQW�D�GHIHQGDQW�RU�OLWLJDQW�LQ�D�SDUWLFXODU�FDVH��HYHQ�
LI� WKH�DSSRLQWPHQW�LV�SUR�ERQR�RU�FDXVHV�ILQDQFLDO�KDUGVKLS�WR� WKH�
DSSRLQWHG� ODZ\HU«� 7KHUH� LV� D� VWDUN� GLVWLQFWLRQ�� KRZHYHU�� LQ�
UHTXLULQJ�D�ODZ\HU�WR�KDQGOH�RQH�FDVH�RU�D�IHZ�DQG�LQ�FRQVFULSWLQJ�
ODZ\HUV� WR� UHJXODUO\�KDQGOH�DOO� FDVHV� UHJDUGOHVV�RI� WKHLU�DELOLW\�RU�
ZLOOLQJQHVV�WR�GR�VR��:H�GR�QRW�EHOLHYH�WKH�FRXUW
V�LQKHUHQW�DXWKRULW\�
FDQ� H[WHQG� VR� IDU��:KDWHYHU� DSSRLQWPHQW� SURFHVV� D� FRXUW� DGRSWV�
VKRXOG�UHIOHFW�WKH�SULQFLSOH�WKDW�ODZ\HUV�KDYH�WKH�ULJKW�WR�UHIXVH�WR�
EH� GUDIWHG� RQ� D� V\VWHPDWLF� EDVLV� DQG� SXW� WR�ZRUN� DW� DQ\� SULFH� WR�
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VDWLVI\�>WKH�JRYHUQPHQW¶V@�REOLJDWLRQ�WR�SURYLGH�FRXQVHO�WR�LQGLJHQW�
GHIHQGDQWV��
�

������3��G�DW�����0DQ\�ODZ\HUV�FRQVLGHU�WKH� �DSSRLQWPHQW�WR�EH�DQ�KRQRU�DQG�D�

SULYLOHJH���6RPH�SHUIRUP�WKDW�GXW\�ZLWKRXW�FKDUJH���/DZ\HUV�KDYH�VSHFLDO�DIILUPDWLYH�GXWLHV�WR�WKH�

MXGLFLDO�V\VWHP�DQG�WR�VRFLHW\�DW�ODUJH���%XW�WKHUH�LV�D�OLQH�WKDW�PXVW�EH�GUDZQ���3ULYDWH�ODZ\HUV�DUH�

RIILFHUV�RI�WKH�FRXUW���1RW�HPSOR\HHV�RI�WKH�FRXUW��

� 6HFWLRQ������GRHV�QRW�FRQWHPSODWH�WKH�LQVWLWXWLRQDOL]HG�HFRQRPLF�H[SORLWDWLRQ�RI�SULYDWH�

FRXQVHO��RU�WKH�ZKROHVDOH�VKLIWLQJ�RI�WKH� �HFRQRPLF�EXUGHQV�RI�LQGLJHQW�FULPLQDO�GHIHQVH�

WR�WKH�SULYDWH�%DU���)DU�IURP�LW���7KH�9LUJLQ�,VODQGV�OHJLVODWXUH�KDV�PDQGDWHG�WKDW�WKH�SULPDU\�GXW\�

OLHV�ZLWK�WKH�7HUULWRULDO�3XEOLF�'HIHQGHU¶V�RIILFH��VHSDUDWHO\�IXQGHG���DQG�KDV�SODFHG�D�����FDS�RQ�

SULYDWH� DSSRLQWPHQWV�� � ,W� KDV� FDOOHG� IRU� D� ³SDQHO´� V\VWHP� RI� ODZ\HUV� WR� EH� ³UHDVRQDEO>\@�

FRPSHQVDWH>HG@�´�IXUWKHU�FRPPLWWLQJ�WR�DSSURSULDWLRQ�RI�IXQGV�IRU�WKDW�SXUSRVH�����9�,�&���������

8QGHU� WKH� FLUFXPVWDQFHV�� WKHUH� LV� QR� QHHG� WR� UHDFK� WKH� LVVXH� RI� ZKHWKHU� FRXQVHO� KDYH�

FRQVWLWXWLRQDOO\�SURWHFWHG�ULJKWV�LQ�WKLV�VHWWLQJ���1HYHUWKHOHVV��LW�VKRXOG�EH�QRWHG�WKDW�D�IDLU�QXPEHU�

RI�FRXUWV�KDYH�KHOG�WKDW�WKHUH�DUH�OLPLWV�WR�D�ODZ\HU¶V�FLYLF�GXWLHV�DQG�WKDW�H[WUHPH�EXUGHQV�PD\�

FRQVWLWXWH�D�YLRODWLRQ�RI� WKH�7DNLQJV�&ODXVH� �DW� OHDVW� LQ� WKH�DEVHQFH�RI� ³MXVW�FRPSHQVDWLRQ´������

                                                           
���(�J��� ������6�(��G�DW������³:@KHUH�WKH�FDVHORDG�RI�DSSRLQWPHQWV�LV�

VR�ODUJH�DV�WR�RFFXS\�D�VXEVWDQWLDO�DPRXQW�RI�WKH�DWWRUQH\
V�WLPH�DQG�WKXV�VXEVWDQWLDOO\�LPSDLUV�KLV�
DELOLW\� WR� HQJDJH� LQ� WKH� UHPXQHUDWLYH� SUDFWLFH� RI� ODZ�«� WKH� UHTXLUHPHQWV�PXVW� EH� FRQVLGHUHG�
FRQILVFDWRU\�DQG�XQFRQVWLWXWLRQDO�´���DFFRUG���

������)��G�����������'�&��&LU���������³:KLOH�ZH�DJUHH�ZLWK�WKH�GLVWULFW�FRXUW�WKDW�
VRPH� � UHTXLUHPHQWV� GR� QRW� FRQVWLWXWH� D� µWDNLQJ�¶� ZH� WKLQN� LW� HTXDOO\� FOHDU� WKDW� DQ�
XQUHDVRQDEOH�DPRXQW�RI�UHTXLUHG�XQFRPSHQVDWHG�VHUYLFH�PLJKW�VR�TXDOLI\�´�� ���

�������3��G��������������$ODVND�������� ������6�:��G����������
�$UN��������� ������1�(��G��������������,QG��������� ��
����3��G�����������.DQ���������³:H�FRQFOXGH�WKDW�DWWRUQH\V
�VHUYLFHV�DUH�SURSHUW\��DQG�DUH�WKXV�
VXEMHFW� WR�)LIWK�$PHQGPHQW�SURWHFWLRQ�´��� ������6�:��G�����������.\��������
�LQGLJHQW�GHIHQGDQW�PXVW�EH�JLYHQ�D�³FRPSHWHQW�DWWRUQH\�ZKRVH�VHUYLFH�GRHV�QRW�XQFRQVWLWXWLRQDOO\�
GHSULYH�KLP�RI�KLV�SURSHUW\�ZLWKRXW� MXVW�FRPSHQVDWLRQ�´��� � ������3��G������������
�2NOD���������FRQFOXGLQJ�WKDW�IRUFHG�SURYLVLRQ�RI�³H[WUDRUGLQDU\�SURIHVVLRQDO�VHUYLFHV´�WR�LQGLJHQW�
FOLHQWV�ZLWKRXW�MXVW�FRPSHQVDWLRQ�ZRXOG�WDNH�D�ODZ\HU
V�SULYDWH�SURSHUW\���

������3��G�����������8WDK���������%XW�FI���H�J���
������)��G������������WK�&LU���������QR�³UHJXODWRU\�WDNLQJ´�RI�ODZ\HU¶V�VHUYLFHV�DV�D�PDWWHU�
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:KHWKHU�RU�QRW�VWULFWO\�WUXH�IURP�FRQVWLWXWLRQDO�ODZ�VWDQGSRLQW��LQGLYLGXDOV� �KDYH�VRPHWKLQJ�DNLQ�

WR�SURSHUW\�ULJKWV�LQ�WKHLU�RZQ�ODERU���4XRWLQJ�WKH�6HYHQWHHQWK�&HQWXU\�(QJOLVK�SKLORVRSKHU�-RKQ�

/RFNH���³7KRXJK�WKH�HDUWK�DQG�DOO�LQIHULRU�FUHDWXUHV�EH�FRPPRQ�WR�DOO�PHQ��\HW�HYHU\�PDQ�KDV�D�

SURSHUW\�LQ�KLV�RZQ�SHUVRQ��7KLV�QRERG\�KDV�DQ\�ULJKW�WR�EXW�KLPVHOI���7KH�ODERXU�RI�KLV�ERG\�DQG�

WKH�ZRUN�RI�KLV�KDQGV��ZH�PD\�VD\��DUH�SURSHUO\�KLV�´��/RFNH��

�����������$QG�DV�$EUDKDP�/LQFROQ�IDPRXVO\�VDLG��³$�ODZ\HU
V�WLPH�DQG�DGYLFH�DUH�KLV�

VWRFN�LQ�WUDGH�´�����

� 7KH�%DU�ODFNV�WKH�DFWXDO�VWDWLVWLFV�WR�HPSLULFDOO\�SURYH�WKDW�WKH�V\VWHP�LV�DGPLQLVWHUHG�LQ�

DQ�DUELWUDU\�IDVKLRQ����+RZHYHU��WKH�DEVHQFH�RI�D�FRPSUHKHQVLYH�DQG�GHILQLWLYH�UXOH��E\�GHILQLWLRQ��

LQYLWHV�DQ� DSSURDFK���&RPPRQ�H[SHULHQFH�RI�WKH�EHQFK�DQG�EDU�EHDUV�WKLV�RXW����

,Q�WKH�SUHVHQW�FDVH��IRU�H[DPSOH��LW�GRHV�DSSHDU�WKDW�'HIHQGDQW�7LWUH�PD\�KDYH�UHFHLYHG�KLV�

VXFFHVVLRQ� RI� DSSRLQWPHQWV� LQ� DOSKDEHWLFDO� URWDWLRQ²LQ� WKH� EHJLQQLQJ�� DQ\ZD\� �$WWRUQH\V�

)UDQFRLV�WKHQ�0DMRU�WKHQ�1DML�²EXW� WKH�&RXUW� ODWHU� DSSDUHQWO\� GHYLDWHG� IURP� WKH� DOSKDEHWLFDO�

RUGHU� DQG� MXPSHG� IURP� ³1DJL´� WR� ³+ROFRPEH�´� �:KDW�ZDV� WKH� EDVLV� IRU� WKDW� RXW�RI�VHTXHQFH�

DSSRLQWPHQW"�

$SSHOODQW�+ROFRPEH�KDV�DOVR�SRLQWHG�RXW�WKDW�LQ�D�QRZ�SHQGLQJ��XQUHODWHG�FULPLQDO�FDVH��

D� MXGJH�RI�WKH�6XSHULRU�&RXUW� WRRN�WKH�DQRPDORXV�VWHS�RI�JLYLQJ�D�GHIHQGDQW� WKH�

SUHURJDWLYH�RI�QDPLQJ�WKUHH�DWWRUQH\V�ZKR�ZHUH�VDWLVIDFWRU\�WR�KHU��ZLWK�WKH�&RXUW�SLFNLQJ�RQH�

IURP�WKDW�OLVW���6HH�$SSHOODQW¶V�6XSSOHPHQWDO�$SSHQGL[���7KLV�H[WUDRUGLQDU\�DFWLRQ�VKRZV�WKDW��LQ�

                                                           
RI� ODZ��ZKHQ� ODZ\HU�FRPSODLQHG�RI�PDQGDWRU\�VHUYLFH�DV�DUELWUDWRU�XQGHU�$UL]RQD� ODZ�� IXUWKHU�
REVHUYLQJ�WKDW�³WKH�HFRQRPLF�LPSDFW�RI�WKH�LPSRVLWLRQ�RQ�>WKH�ODZ\HU@�LV�QHJOLJLEOH´���

�����1HY����������������3��G������������������³7KH�SURIHVVLRQDO�REOLJDWLRQ�WR�UHVSRQG�WR�
WKH�FDOO�RI�WKH�FRXUW�LV�DQ�LQFLGHQW�RI�WKH�SULYLOHJH�WR�SUDFWLFH�ODZ��DQG�GRHV�QRW�RIIHQG�FRQVWLWXWLRQDO�
FRPPDQGV�´���

���6HH��JHQHUDOO\��0DU\�$QQ�*OHQGRQ��3KLORVRSKLFDO�)RXQGDWLRQV�RI�WKH�)HGHUDOLVW�3DSHUV��
1DWXUH�RI�0DQ�DQG�1DWXUH�RI�/DZ�����+DUY��-�/��	�3XE��3RO�������������GLVFXVVLQJ�LQIOXHQFH�RI�
/RFNH�DQG�RWKHU�(XURSHDQ�(QOLJKWHQPHQW�SROLWLFDO�WKHRULVWV�RQ�+DPLOWRQ��0DGLVRQ��DQG�-D\���
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WKH�DEVHQFH�RI�D�IL[HG�DQG�HTXLWDEOH�VFKHPH�RI�DSSRLQWPHQWV��WKH�EXUGHQV�PD\�DUELWUDULO\�IDOO�RQ�

LQGLYLGXDO�SUDFWLWLRQHUV²KHUH��D�ODZ\HU�ZKR�PLJKW�MXVWO\�SURWHVW�WKDW�LW�ZDV�QRW�³KLV�WXUQ´�WR�EH�

DSSRLQWHG�� � $QG� PDNH� QR� PLVWDNH�� 5HSUHVHQWLQJ� D� GHIHQGDQW²DQ\� GHIHQGDQW²LQ� D� VHULRXV�

FULPLQDO�FDVH�LV�D�YHU\�VXEVWDQWLDO�EXUGHQ��

� 7KHUH�DUH�DOVR�DQHFGRWDO�UHSRUWV�RI�VRPH�QRQUHVLGHQW�DWWRUQH\V�EHLQJ�JUDQWHG�D�

H[HPSWLRQ� IURP�VHUYLFH�� �7KH������&RPPLWWHH�GHEDWHG� WKLV� FRQWURYHUVLDO� LVVXH� ORQJ�DQG�KDUG��

UHFRJQL]LQJ�WKH�VSHFLDO�KDUGVKLSV�RQ�QRQUHVLGHQW�DWWRUQH\V��DV�FRXQWHUEDODQFHG�E\�WKH�FRQVHTXHQW�

LQFUHDVHG�EXUGHQV�RQ� ORFDO�DWWRUQH\V� WKDW�ZRXOG�UHVXOW� IURP�H[HPSWLQJ�QRQUHVLGHQW�DWWRUQH\V�����

7KLV�VXEVWDQWLYH�LVVXH�LV�EH\RQG�WKH�VFRSH�RI�WKLV�DSSHDO��LW�LV�QRW�D�TXHVWLRQ�SURSHUO\�EHIRUH�WKH�

&RXUW���+RZHYHU��WKHVH�UHSRUWV��XQYHULILHG�E\�6XSHULRU�&RXUW�GDWD��PD\�IXUWKHU�UHIOHFW�WKH�ODFN�RI�

FODULW\�DQG�FRQVLVWHQF\�LQ�WKH�DGPLQLVWUDWLRQ�RI�WKH�DSSRLQWPHQW�V\VWHP����

� 7KH� VDPH� SUREOHP� RI� XQFHUWDLQW\� DQG� ODFN� RI� XQLIRUPLW\� H[LVWV� RQ� WKH� TXHVWLRQ� RI� WKH�

GHOHJDELOLW\�RI�ODZ\HUV¶�DSSRLQWPHQW�GXWLHV��DW�OHDVW�ZKHQ�LW�FRPHV�WR�ORFDO�FRXQVHO�� �&I���

��� VXSUD�� ����� :/� ��������� DW� 
�� �QRQ�SUHFHGHQWLDO�� WULDO� FRXUW� RSLQLRQ�

SURKLELWLQJ�GHOHJDWLRQ�RI�JXDUGLDQ� GXWLHV���6RPH�MXGJHV�IUHHO\�SHUPLW�GHOHJDWLRQ�E\�ORFDO�

FRXQVHO��VRPH�IRUELG�LW����

���02271(66��-867,&,$%,/,7<��$1'�683(59,625<�-85,6',&7,21�

7KH�%DU�FRQFXUV�ZLWK�$SSHOODQW�+ROFRPEH¶V�SRVLWLRQ�UHJDUGLQJ�PRRWQHVV�� �$SSHOODQW¶V�

6XSSOHPHQWDO�%ULHI�DW�S�����

7KH FRQVWLWXWLRQDO�³FDVH´�RU�³FRQWURYHUV\´�UHVWULFWLRQV�RQ�MXVWLFLDELOLW\��DSSO\LQJ�WR�IHGHUDO�

FRXUWV�XQGHU�$UWLFOH�,,,��GR�QRW�DSSO\�WR�WKH�9LUJLQ�,VODQGV�FRXUWV��� ��1R��6�&7�&,9��

�����������±±±9�,��±±±±�������:/����������DW�
����9�,��2FW�������������FLWLQJ�

                                                           
���6HH� ������8�6����������������6��&W������������������/��(G���G�����

��������VWDWLQJ�WKDW�³VWDWH�FDQ�UHTXLUH�QRQUHVLGHQWV�WR�VKDUH�LQ�WKH�EXUGHQ�RI�UHSUHVHQWLQJ�LQGLJHQW�
FULPLQDO�GHIHQGDQWV�DV�D�FRQGLWLRQ�IRU�SUDFWLFH�EHIRUH�WKH�%DU´���
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�� ��� 9�,�� ����� ���� �9�,������� �RYHUUXOLQJ� SULRU� FDVHV� FKDUDFWHUL]LQJ� VWDQGLQJ��

PRRWQHVV�� ULSHQHVV�� DQG� UHODWHG� GRFWULQHV� VWHPPLQJ� IURP�$UWLFOH� ,,,
V� FDVHV� DQG� FRQWURYHUVLHV�

UHTXLUHPHQW� DV� MXULVGLFWLRQDO� DV� DSSOLHG� WR� 9LUJLQ� ,VODQGV� FRXUWV��� DQG� FLWLQJ� � �� 9�,�&�� �� ����

�DXWKRUL]LQJ�DGYLVRU\�RSLQLRQV�LI�WKH�SDUWLHV�FHUWLI\�WKDW�WKH�³FRQWURYHUV\�LV�UHDO��DQG�WKH�SURFHHGLQJ�

LV�WDNHQ�LQ�JRRG�IDLWK�WR�GHWHUPLQH�WKH�ULJKWV�RI�WKH�SDUWLHV´�����

1HYHUWKHOHVV��WKH�&RXUW�KDV�³UHFRJQL]HG�WKRVH�GRFWULQHV�DV�MXGLFLDOO\�LPSRVHG�UHVWUDLQWV�RQ�

RXU� DXWKRULW\«�´� �� ���9�,�� DW� ����� FLWLQJ� � ���9�,�� ����� ���� Q���

�9�,��������³>7@KLV�&RXUW
V�JHQHUDO�SUDFWLFH�RI�QRW�FRQVLGHULQJ�D�PRRW�DSSHDO�RQ�WKH�PHULWV�LV�QRW�

MXULVGLFWLRQDO�� EXW� DQ� H[HUFLVH� RI� MXGLFLDO� UHVWUDLQW«�´��� � 0RRWQHVV� SULQFLSOHV�� HYHQ� LI� QRW�

MXULVGLFWLRQDO��DUH�UHFRJQL]HG�LQ�9LUJLQ�,VODQGV�FRXUWV�DV�³D�PDWWHU�RI�MXGLFLDO�SROLF\�´�

��1R��6�&7�&,9�������������±±±9�,��±±±±�������:/����������DW�
���9�,��'HF������������

)HGHUDO�FRXUWV�WRR�UHFRJQL]H�³SUXGHQWLDO´�PRRWQHVV��HYHQ�ZKHQ�MXULVGLFWLRQ�LV�QRW�VWULFWO\�

SUHFOXGHG� XQGHU� $UWLFOH� ,,,�� � 7KH� ³FHQWUDO� TXHVWLRQ� RI� DOO� PRRWQHVV� SUREOHPV´²ZKHWKHU�

MXULVGLFWLRQDO�RU�SUXGHQWLDO²LV�³ZKHWKHU�FKDQJHV�LQ�FLUFXPVWDQFHV�WKDW�SUHYDLOHG�DW�WKH�EHJLQQLQJ�

RI�WKH�OLWLJDWLRQ�KDYH�IRUHVWDOOHG�DQ\�RFFDVLRQ�IRU�PHDQLQJIXO�UHOLHI�´��� �����)��G������

���������G�&LU��������� ��� � � ,QGHHG�� WKH�DELOLW\� WR� UHQGHU�

³PHDQLQJIXO�UHOLHI´� OLHV�DW�WKH�KHDUW�RI�PRRWQHVV�SULQFLSOHV���

������)��G������������G�&LU���������³7KH�PRRWQHVV�GRFWULQH�LV�FHQWUDOO\�FRQFHUQHG�ZLWK�

WKH�FRXUW
V�DELOLW\�WR�JUDQW�HIIHFWLYH�UHOLHI�´��� ������)��G������

���±�����G�&LU��������

+HUH��WKH�VSHFLILF�DQG�OLPLWHG�GLVSXWH�FRQFHUQLQJ�$SSHOODQW�+ROFRPEH¶V�GXW\�WR�UHSUHVHQW�

'HIHQGDQW�7LWUH� LQ� WKLV�FDVH�KDV�EHHQ� UHVROYHG�� �%XW� WKH� LQVWLWXWLRQDO�SUREOHPV� UHPDLQ�� � ,VVXHV�

LQYROYLQJ�FRPSXOVRU\�DSSRLQWPHQWV�ZLOO�LQHYLWDEO\�DULVH�DJDLQ�DQG�DJDLQ�� ��7KH�UHFHQW�FULPLQDO�

FDVH� LQ� ZKLFK� D� WULDO� MXGJH� DGRSWHG� D� QRYHO� FKRLFH�RI�ODZ\HU� DSSURDFK� SHUIHFWO\�

LOOXVWUDWHV�WKH�SRLQW���6HH�$SSHOODQW¶V�6XSSOHPHQWDO�$SSHQGL[�DW�S������

08/11/2015



26 
 

3URDFWLYH�� DGPLQLVWUDWLYH� UHIRUP� E\� WKLV� &RXUW� ZRXOG� UHSUHVHQW� DQ� HPLQHQWO\� SURSHU�

H[HUFLVH�RI�LWV�VXSHUYLVRU\�MXULVGLFWLRQ��� �����8�6���������������6�&W�������

��������/�(G��������������³-XGLFLDO�VXSHUYLVLRQ�RI�WKH�DGPLQLVWUDWLRQ�RI�FULPLQDO� MXVWLFH�LQ� WKH�

IHGHUDO�FRXUWV�LPSOLHV�WKH�GXW\�RI�HVWDEOLVKLQJ�DQG�PDLQWDLQLQJ�«�VWDQGDUGV�RI�SURFHGXUH�«�´���

������8�6���������������6�&W���������������/�(G��G�������������VWDWLQJ�WKDW�DQ�

³DSSHOODWH�FRXUW�ZLOO��RI�FRXUVH��UHTXLUH�WKH�WULDO�FRXUW�WR�«�IROORZ�SURFHGXUHV�GHHPHG�GHVLUDEOH�

IURP�WKH�YLHZSRLQW�RI�VRXQG�MXGLFLDO�SUDFWLFH�DOWKRXJK�LQ�QRZLVH�FRPPDQGHG�E\�VWDWXWH�RU�E\�WKH�

&RQVWLWXWLRQ´���DFFRUG��H�J�� ������8�6����������������6��&W������������������

/��(G���G�������������VWDWLQJ�LQ� WKDW�WKH�6XSUHPH�&RXUW�KDV�³DPSOH�DXWKRULW\�WR�FRQWURO�WKH�

DGPLQLVWUDWLRQ� RI� MXVWLFH� LQ� WKH� IHGHUDO� FRXUWV²SDUWLFXODUO\� LQ� WKHLU� HQIRUFHPHQW� RI� IHGHUDO�

OHJLVODWLRQ´�� ������8�6�������������6�&W�������������/�(G��G������������

���DSSHOODWH�FRXUWV�KDYH�³EURDG�SRZHUV�RI�VXSHUYLVLRQ´�RYHU�SURFHHGLQJV���

����&21&/86,21�

7KH�DEVHQFH�RI�D�FRPSUHKHQVLYH��GHWDLOHG�DQG�SULQFLSOHG�6XSHULRU�&RXUW�UXOH�JRYHUQLQJ�

LQGLJHQW�FULPLQDO�DSSRLQWPHQWV�KDV�UHVXOWHG�LQ�D�IDLOXUH�WR�FRPSO\�ZLWK�WKH�VWDWXWRU\�PDQGDWHV�RI�

��9�,�&����������SUHMXGLFH�WR� WKH�FRQVWLWXWLRQDO�ULJKWV�RI�WKH�DFFXVHG�� LUUHFRQFLODEO\�FRQIOLFWLQJ�

HWKLFDO� DQG� OHJDO� REOLJDWLRQV� LPSRVHG� RQ� DSSRLQWHG� ODZ\HUV� ZKR� ODFN� FULPLQDO� ODZ� H[SHUWLVH��

LQHTXLWDEO\�DSSRUWLRQHG�DQG�TXDQWLWDWLYHO\�H[FHVVLYH�EXUGHQV�RQ�VRPH�LQGLYLGXDO�ODZ\HUV��DQG�LQ�

JHQHUDO�DQ� XQSUHGLFWDEOH��DQG�XQIDLU�DGPLQLVWUDWLRQ�RI�WKH�V\VWHP��

7KLV�&RXUW�FDQ�JUDQW�YHU\�PHDQLQJIXO�DQG�HIIHFWLYH�UHOLHI�E\�UHTXLULQJ�WKH�6XSHULRU�&RXUW�

WR�DGRSW�DQ�DSSURSULDWH�UXOH��RU�E\�LWVHOI�SURPXOJDWLQJ�D�UXOH�VSHFLI\LQJ�6XSHULRU�&RXUW�LQGLJHQW�

DSSRLQWPHQW� SURWRFRO�� � 6HH� IRUPHU�9,6&5� ����S�� �³&KLHI� -XVWLFH�PD\� SURYLGH� IRU� DOWHUQDWLYH�

PHWKRGV�RI�DSSRLQWPHQW´������
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The Bar has struggled with the problems in the indigent appointment system for many 

years, but has lacked the power to do anything more than recommend reform. This Court, by 

contrast, has full authority to solve these problems. This Court has an opportunity to substantially 

improve the administration of the criminal justice system in this Territory. 
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