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STATE
v.
POGLIANICH.

No. 4793. | Jan. 7, 1927.

Appeal from District Court, Clearwater County; Edgar C.
Steele, Judge.

Dominico Poglianich pleaded guilty to murder in the first
degree, and from the judgment and an order denying a
motion to vacate the judgment and for permission to
withdraw his plea of guilty and enter a plea of not guilty,
he appeals. Reversed and remanded, with directions.
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Opinion

TAYLOR, J.

This appeal is from a judgment of life imprisonment
rendered on a plea of guilty to murder in the first degree,
and from an order denying a motion to vacate the
judgment and for permission to withdraw the plea of
guilty and enter a plea of not guilty.

The homicide occurred February 15, 1926. Defendant was
arrested at Pierce City and brought to Orofino that day. At
9:30 a. m., February 16th, at a preliminary examination in
the probate court, he was bound over to the district court;
the order reciting that he appeared in person and by his
attorney and waived a preliminary examination. At 10
o’clock a. m., an information charging murder in the first
degree was filed in the district court, and the defendant
arraigned. The court appointed an attorney for the
defendant, and continued the matter to 2 p. m. of that day
for plea. At 2 p. m., defendant entered a plea of guilty,
and was immediately sentenced to life imprisonment, and
the same afternoon was taken to Lewiston to await a
traveling guard from the penitentiary. His present counsel
were engaged in Lewiston on February 17th, and
immediately prepared, and upon February 18th filed and
served, the motion and showing in his behalf.

The defendant, as grounds for his motion, alleged that he
had never had a preliminary hearing; that the alleged
preliminary proceedings were void for the reason that he
was never advised as to his right to have an attorney, was
not permitted the services of an attorney, and did not
voluntarily and with full knowledge of the facts and the
law waive a preliminary examination; that he was utterly
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ignorant and uninformed as to the meaning of a plea of
guilty to a first degree murder charge, and had no
knowledge as to the consequences thereof; that his waiver
of a preliminary and plea of guilty were not voluntarily
made, with an understanding and knowledge of the
consequences thereof, but were secured by fraud, menace,
duress, and cruelty exercised against him by the
prosecuting officers of the county, and while he was in a
state of great fear, and after threats of hanging if he went
to trial; that he had a good, valid, and legal defense to said
charge.

Defendant’s affidavits set forth some of the facts and
circumstances surrounding the homicide, alleging and
tending to prove that he acted in self-defense. They
further allege:

That he had been subjected to mistreatment, threats, and
bodily violence continued up until late in the evening
before his plea; that the prosecuting attorney, and another
attorney unknown to him endeavored by such threats,
constant pressure, and physical mistreatment, to break
defendant down and force him to confess and plead guilty
to the charge of first degree murder; “that part of said
physical mistreatment consisted in affiant’s being thrown
to the floor and choked;” that they repeatedly told him
that if he did not plead guilty to first degree murder he
would be hung, but that if he did plead guilty he would
get only life imprisonment.

That he was placed in jail for the rest of the night, and did
not sleep at all because *178 of the worry, fear, and terror
under which he was laboring; “that by reason of said facts
defendant became frightened, confused, and overcome
with the terror of being hung if he went to trial, and also
was in a stage of mental and physical collapse;” that while
in this condition, on the morning of February 16th, he was
taken Dbefore the probate court for preliminary
examination, and entered a plea of guilty to the charge of
first degree murder.

That he was immediately arraigned in the district court on
an information charging first degree murder; that the court
thereupon appointed as attorney for him a young and
inexperienced attorney without any previous practice in a
case of this or similar kind; that he knew nothing about
this attorney, and, knowing that the state had something to
do about his appointment, felt that he was against him;
that he did not have any opportunity to talk to this
attorney, and did not understand exactly what the
situation was in relation to the appointment.

That shortly before his plea at 2 o’clock, he talked for a
brief time with him, but that the attorney made no inquiry
into and did not discuss the facts with him, and did not
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inform him as to his rights or the seriousness of a plea of
guilty, but without any investigation of the facts or law,
advised and urged him to plead guilty, telling him that it
was best for him to do so, and that it was dangerous for
him to have a trial in view of the fact that he might be
hung.

That he was wholly ignorant of and knew nothing of court
procedure, and considered all the proceedings as a part of
the same inquisition of the night before, in which he
thought the officers had a right to interrogate him as they
did, and laboring under the fright and physical reaction to
the abuses which had theretofore been put upon him by
the prosecuting officers, and without any competent
advice based upon a knowledge of the law or
investigation of the facts, he entered a plea of guilty.

Defendant denies making any statement voluntarily or
knowingly as to the existence of any facts or
circumstances indicating a premeditated murder by him,
or any intention to plead guilty to a premeditated murder,
but alleges that any such statements as were made were
made in a state of mind when he was overcome with
excitement and terror; that he believed he was only
admitting the fact of the killing, and that the proceedings
had not yet been completed, and that later on he would
have an opportunity to present his side of the case to the
court, that he would have a trial at which the facts would
be discussed, that he would get a chance to tell the judge
the facts, and that his interests would be properly cared
for thereafter in some manner by a trial or other means of
divulging the facts, and particularly that he was ignorant
that by the plea he was fore-closed from giving any
testimony in his own behalf; that neither the attorney
appointed nor any other person ever advised him at any
time of his legal rights; that his present counsel have
made an investigation of the facts, and advised him that
he had a good defense to the charge of first degree
murder, and is not guilty thereof; and he swears that he is
not guilty of first degree murder or any other crime.

His statement that if he had been allowed time to secure
counsel, he could have done so, or that his friends would
have secured counsel for him, is supported by the fact that
his present counsel were engaged on the 17th of February,
and immediately prepared, and on the 18th filed and
served, the showing in his behalf. Their affidavits support
his showing in reference to them. His statement that the
“prosecuting attorney has at all times attempted to hold
him incommunicado” is not denied by that officer.

Counter affidavits were presented by the state, setting
forth at length a detailed statement of the contention of
the state as to the facts of the homicide, and an alleged
confession of the defendant, and denying the alleged use



State v. Poglianich, 43 Idaho 409 (1927)
252 P. 177

of force, fraud, menace, or duress. The state seeks to
justify the procedure and sentence upon the ground that
defendant was unquestionably guilty of murder in the first
degree, and that he fully understood the effect of, and
freely and vountarily entered, a plea of guilty.

[1] This is not a trial. It is unnecessary and would be
improper for us to pass upon the sufficiency of the
evidence to establish murder in the first degree, or any
lack of evidence to reduce the offense to second degree
murder or manslaughter, or to pass upon the
circumstances by which the evidence of the defendant
himself was secured with relation to whether or not, upon
a trial, this evidence could or would be admissible, except
in so far as all the facts argue that the plea of defendant
was or was not freely and voluntarily entered, with a
reasonable understanding of his rights and of the legal
effect of the plea, or that the court reasonably exercised
its discretion in refusing to permit its withdrawal.
Sufficient to say that there might be presented the
purported evidence and other evidence on which a serious
doubt of the guilt of the defendant, or of the degree of the
offense, might arise in the minds of reasonable men.

The affidavit of the attorney appointed supports that of
defendant, and in many particulars adds materially to the
showing. He swears that he was advised by counsel for
the state to be present at the preliminary; that the
defendant was asked by the probate judge if he wanted an
attorney, and replied that he did; that the probate judge
stated that he was without authority to appoint anybody,
and proceeded with the preliminary; that he had no word
with, and did *179 not appear or act for, defendant
thereat. This is not denied except for the recital, in the
order binding defendant over, of “defendant being in
court and being represented by his attorney,” and the
sworn conclusion of the prosecuting attorney that this
attorney “did appear as attorney for the defendant” at the
preliminary. He swears that he pleaded with the
prosecuting officers to accept a plea of guilty in a lesser
degree, but they refused; that he “objected to pleading the
defendant guilty without a trial, but because of the
constant pressure * * * his judgment was overborne, and
he consented to advise the defendant to plead guilty”; that
he again tried to get these attorneys to agree to accept a
plea of second degree murder, but they refused to accede
to it, and one of them “held out before your affiant that
unless the defendant promptly pleaded guilty to said
murder charge, he was in danger of being hung”; that
immediately prior to the plea the prosecuting attorney
informed him “that the defendant was in grave danger of
being lynched by a mob; that unless he pleaded guilty and
accepted his sentence of life imprisonment, and was
immediately removed from the county, the mob would
lynch and kill him.”

Next

The prosecuting attorney swears that he told this young
attorney that there was no such thing as second degree
murder under the law of Idaho; that the defendant was
charged with murder; and that the statutes had abolished
the distinction between murder in the first degree and
murder in the second degree; that under our present
statutes, it was either murder or manslaughter; and that he
would not change the charge because he was firmly
convinced that the defendant was guilty of murder. Why
this advice, or what its effect was, we do not know. This
court has affirmed convictions of second degree murder
for offenses committed since any change in the law in
relation to murder or manslaughter.

The affidavit of counsel appointed frankly shows that he
had little, if any, opportunity to examine into the facts or
law between the time of arraignment and plea; that his
advice was based, as to both, almost wholly upon the
statements of the prosecuting officers, and should not be
permitted to bear much weight against the defendant as
representation by, or advice of, counsel. It tends to
establish that he was overcome by the gravity of the
situation, and added little if any other than an appearance
to the proceedings. In fact, his advice could apparently
only have added weight to any fear already in the mind of
defendant. He swears further that the defendant appeared
to be in a more or less dumb or dazed state of mind, and
that he “was not in any mental condition to understand the
nature of the proceedings taken against him,” or the effect
or import of this advice to plead guilty.

Defendant’s contention that he pleaded in ignorance of
the effect of his plea, and that he expected and believed
that he would have a further opportunity, in the way of a
trial or other proceeding, to present the facts, is supported
by the evidence of Judd, the deputy sheriff in whose
custody he was placed to be taken to Lewiston, that-

“I told him that we would catch the afternoon train and go
down to Lewiston, and he says, ‘Do we have any more
trial there?” He didn’t seem to understand why we were
going to Lewiston.”

The sheriff swears that immediately before 2 o’clock, the
time of the plea, the defendant broke down crying so that
when he was asked to bring him into court to make his
plea, he asked the court to wait a few minutes until
defendant could “straighten himself out before coming
into court,” and “as soon as possible, when it appeared
that Dominico Poglianich had become able to enter the
court and make his plea,” he then took the defendant
before the district judge.

Affiants on behalf of the state allege that at the start of the
inquisition of which defendant complains, he was told
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that a charge of murder in the first degree would be
placed against him; that the penalty, in case of conviction,
was either life imprisonment or death by hanging; that he
was advised that he was entitled to counsel or an attorney,
and also that anything he might say during the
examination would be used against him in a trial of his
case, if he made any statement. Defendant denies that he
was so advised. While there is much contradiction in the
affidavits, it appears well established that the defendant is
an uneducated ignorant man, neither able to read nor write
except his own name; that on the evening of the killing,
after having been brought by the sheriff from Pierce City
to Orofino, he was, by order of the prosecuting attorney,
brought to his office. There were present the prosecuting
attorney and another attorney who happened to be in
attendance at a term of court, the sheriff, a deputy sheriff,
a newspaper reporter, and one Eaton, the only eyewitness
to the homicide other than the defendant. This man, a
friend of deceased, had at his request come with him to
defendant’s house carrying an axe, the possession of
which and its use there became a matter of serious dispute
in the examination upon the question of self-defense. This
eyewitness was placed in an adjoining room with an open
door between, where he could hear all that transpired, but
without being seen or his presence known by the
defendant. He was then asked if he was willing to explain
just what happened at the time of the shooting, and
defendant “said in substance that he would tell all about it
and would tell nothing but the truth.” Immediately, the
attorneys proceeded to quiz and cross-examine the
defendant. During an examination lasting late into the
night, he was *180 required to make, or did make,
physical demonstration of what he stated to be the facts,
in which and at which times he plainly and repeatedly
asserted that he shot the deceased in self-defense. It is
admitted that no less than seven times the defendant was
accused of lying, the physical facts admitted by defendant
being cited to him to establish the falsity of his claim of
self-defense, followed by further catechizing and physical
demonstrations. After considerable examination, Eaton
was brought in the room to confront defendant, and
related his version of the facts and circumstances even to
the extent of declaring that Poglianich was lying. Next,
after a conference, Eaton was sent into a closed room to
talk to defendant alone for a period of time not definitely
stated. No explanation is made of this procedure, nor any
reason given for it or the purpose thereof, nor a word of
what Eaton was told to do or say, or did do or say, to
defendant. Next, the prosecuting attorney spent some time
in this closed room with defendant alone. He swears that
he then and there told the defendant that he would be
prosecuted for murder in the first degree; that he would do
everything possible to convict him, because he “had been
falsifying in the matter all the way through”; that if
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convicted, only one of two sentences could be imposed,
either death or life imprisonment; that he repeated the
story of the affair as related by Eaton, and secured from
defendant a statement that it was true; that defendant
began to cry, and he told him to brace up; that at this
stage, defendant asked him to “protect him from the
mob.”

We cannot but infer from the affidavits on behalf of the
state that defendant was handcuffed during all of the
evening, from 7:30 or 8 o’clock until late at night, for
they disclose that the sheriff handcuffed him at Pierce
City, and that upon several occasions during the evening,
when he asked for his tobacco, the sheriff assisted him in
getting it out of his pocket, and on two occasions when he
asked for it the prosecuting attorney assisted him in
removing his handkerchief from his pocket so he could
wipe away his tears.

Affidavits on behalf of the state deny any mistreatment,
threats, or bodily violence. It is a significant fact,
however, that the defendant was in fear of a mob; that the
prosecuting attorney himself swears that defendant asked
him once during the inquisition to protect him from the
mob, and the last thing when he was being taken away to
jail at a late hour in the night, again asked him to see that
he was not molested. What effect the prosecuting
attorney’s assurance might have had upon the mind of the
defendant when he told him that he would be protected
from mob violence is problematical. It did not free the
prosecuting attorney and the sheriff, nor the district or
probate judge, of the fear of mob violence, for the sheriff
swears that he put on an extra guard over the jail that
night “for the safety of his prisoner.” The prosecuting
attorney swears that he had heard rumors of the
possibility of a mob coming to take the defendant, and
that for this reason he insisted upon a plea being entered
on the afternoon of the 16th, and that he told the attorney
for defendant of this fear, and gave him this as a reason
for insisting that the plea be entered at 2 o’clock on the
16th, so that the defendant could be taken to Lewiston and
a safe place of incarceration. The court, upon pronouncing
sentence, declared the jail insecure, and required the
prosecuting attorney to prepare an order for him to sign,
and one for the probate judge also, for the transfer of
defendant “at once” to the Lewiston jail, and this order
was issued for the reason “that the Clearwater county jail
was unsafe,” and defendant was so tranferred at once. All
of these officers seemed in actual fear that defendant
would be lynched, some of them even after sentence.

It would seem from the whole showing that the entire
proceeding was such as to impress upon the defendant,
and upon the young counsel appointed to defend him, that
he had his choice between a plea of guilty with a possible
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life sentence, or to be hanged by a mob or in due course
of law.

The state now demands that the defendant, who swears
that he was as much or more impressed with fear than
they who were in no danger, and was thereby induced to
enter his plea of guilty, should have been and must have
been the only one under the circumstances not influenced
by fear. They demand of him a degree of perfection which
Kipling, in his “If,” set forth as some of the necessary
attributes of a man, when he said:

“If you can keep your head when all about you Are losing
theirs and blaming it on you;

If you can trust yourself when all men doubt you,

But make allowance for their doubting too;

L A T L

If you can bear to hear the truth you’ve spoken Twisted *
* * to make a trap for fools,

L A S O L

If you can force your heart and nerve and sinew
To serve your turn long after they are gone, And so hold
on when there is nothing in you,

L A I O L

* % * You’ll be a man, my son!”

Coupled with the claim that he was forced, through fear
and menace and duress, to enter his plea of guilty, the
defendant, with considerable show of verity, asserts that
his legal rights were denied him; that his preliminary
examination was void; that he was not advised of his right
to counsel, or given an opportunity to secure competent
counsel; and that, upon arraignment and plea, his statutory
rights were ignored and denied him. *181 The state meets
this showing only by a recital of what transpired, and
sworn conclusions that the defendant pleaded knowingly
and voluntarily.

Next

The affidavits show that attorneys on behalf of the state
took it upon themselves to disclose to the district judge
something of the facts and circumstances, to advise
perhaps the appointment of a young attorney only
admitted to practice in December of 1925, and to advise
this young attorney that he would perhaps be appointed
by the district court to defend the defendant, and advised
him to attend the preliminary hearing. He swears that he
did not represent the defendant at the preliminary, and
told the probate judge so. The preliminary was held at
9:30 o’clock the morning of the 16th. At 10 o’clock an
information was filed in the district court, and
arraignment had.

C. S. § 8858, provides:

“If the defendant appears for
arraignment without counsel he must
be informed by the court that it is his
right to have counsel before being
arraigned, and must be asked if he
desires the aid of counsel. If he
desires and is unable to employ
counsel the court must assign counsel
to defend him.”

C. S. § 8862, provides that on arraignment if the
defendant requires it, he must be allowed a reasonable
time, not less than one day, to answer the indictment. The
court neither advised defendant of his right to have, nor
asked him if he desired or was able to employ, counsel,
but on the instant assigned him counsel, and without any
inquiry of defendant, accepting the suggestion of this
summarily appointed counsel, fixed, at something after 10
o’clock, a time for plea at 2 o’clock on the same day.
From the adjournment until 2 o’clock, this young attorney
had scant opportunity to advise the defendant, no
opportunity to get at the real facts other than what the
prosecuting officers told him they were. He did not
inquire of defendant as to the facts, but advised him to
plead guilty in the hope that he would receive a life
sentence instead of the death penalty. He spent
considerable of his time pleading with the prosecuting
officers that they accept a plea of murder in the second
degree.

C. S. § 9023, requires that, after a plea of guilty, the court
must appoint a time for pronouncing judgment which, in
case of felony, must be at least two days after the verdict
if the court intend to remain in session so long; but if not,
then at as remote a time as can reasonably be allowed. Yet
we find from this record that the court, without the
slightest compliance with C. S. § 9024, to determine the
degree of the offense committed, and although later in
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pronouncing sentence he refers to “the facts as I have
them detailed in this case” as justification for imposing a
life sentence instead of the death penalty, which facts if
received at all were not by testimony of witnesses
examined in open court, the only way permitted by C. S. §
9037, without any inquiry thereunder, and without any
compliance with C. S. § 9032, by informing the defendant
of the nature of the indictment and of his plea, or asking
him whether he had any legal cause to show why
judgment should not be pronounced against him,
summarily addressing apparently to counsel for defendant
the remark, “You have no objection to sentence being
pronounced at this time?”” and receiving from counsel the
answer, “No, I have not,” immediately proceeded to
pronounce upon the defendant a sentence of life
imprisonmnt.

Counsel for defendant made no statement in court in his
behalf until after sentence, when he stated, “I think in my
mind it might be some degree of mistake on his part to
plead to first degree,” and then proceeded at this late hour
to give reasons for his doubt.

[2] The press of supposedly impending dire results of his
failure so to plead, on the mind of a defendant entering a
plea of guilty, is not of itself sufficient ground to deprive
a court of discretion in refusing to permit the withdrawal
of such plea, unless it has had the effect of depriving the
defendant of his will power, or so placed him in fear that
he acted from the fear imposed and not freely and
voluntarily. On the other hand, it is not the duty of
prosecuting officers to secure convictions at any hazard.
Safeguards by constitutional provisions and statutory
enactments are placed about a defendant to be accorded
him by prosecuting officers and courts, and the defendant
cannot be deprived of these rights and safeguards with
impunity.

The court, in passing upon the motion to withdraw the
plea, stated that he wished he had more time to consider

the matter, but seemed pressed for time in order to render
his decision before the departure of an afternoon train. We
have had more and better opportunity to examine the
record than was afforded the district judge.

[3] Perhaps no one of the many circumstances shown and
relied upon would be, nor might many of them when
disassociated from the others be, sufficient to warrant us
in setting aside the discretion of the trial court. The
defendant made a strong showing that he did not plead
guilty voluntarily and understandingly. In addition to this,
from the whole record it appears that statutory
requirements were not complied with in some particulars
in which the duty of the court is declared, and which have
been held to be mandatory. State v. Allen, 41 Wash. 63,
82 P. 1036.

This court announced the rule in State v. Raponi, 32
Idaho, 368, at 373, 182 P. 855, that the discretion to
permit a plea of guilty to be withdrawn should be liberally
exercised. In view of all the showing made, we are
convinced that a liberal exercise of discretion should have
prompted the lower court to *182 permit the plea to be
withdrawn, and that he erred in not doing so.

The judgment and order are reversed, and the cause
remanded with instructions to permit the defendant to
withdraw his plea of guilty.

WM. E. LEE, C. J., and BUDGE, GIVENS, and T.
BAILEY LEE, JJ., concur.
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